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ADVISORY COMMITTEE ON RUL7S OF CRIMINAL PROCEDURE

UNITED STATES SUPREME COURT

WASHINGTON, D. C.

Monday, September 8, 1941.

The Advisory Committee met at 10:30 o'clock a. m., in room

147-B, Supreme Court Building, Washington, D. C., Arthur T.

Vanderbilt presiding.

Present: Arthur T. Vanderbilt, Chairman; James J. Robinson,

Reporter; Alexander Holtzoff, Secretary; George James Burke,

Frederick E. Crane, Gordon Dean, George H. Dession, Sheldon

Glueck, George Z. Medalie, Lester B. Orfield, Murray Seasongood,

J. 0. Seth, Herbert Wechsler, G.Aaron Youngquist, George F.

Longsdorf.

The Chairman. Gentlemen, it is my sorrowful duty to advise

you of the death last Friday of our colleague Newman F. Baker.

Professor Baker had been on sabbatical leave from his law

school during the second half of the academic year and had spent

considerable of his time assisting on a similar enterprise for

the State of Louisiana. Last Friday, with another member of the

faculty of the University of Louisiana, he was in an automobile

accident in which he was fatally injured.

It was my privilege to have worked two years with Mr.

Baker as a member of the National Committee on Traffic Law

Enforcement, and in the work of that committee I was very much

impressed with the wealth of his knowledge and his tremendous

ability to bring it to play on the problem in hand, as well as

his entire freedom from confidence in the sufficiency of his own
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opinion, and his willingness to listen to the ideas of others

who he must have felt were far less adequately informed than he.

I have asked Mr. Holtzoff to prepare a resolution, and if

you approve of it I suggest we adopt it without formal motion,

9by standing. Mr. Holtzoff will read the resolution.

Mr. Holtzoff (reading):

"Professor Newman F. Baker, of Northwestern

University Law School, a member of the Advisory Committee

on Federal Rules of Criminal Procedure, met with a tragic

and untimely death in an automobile accident on September

5, 1941.

"By his accomplishments in the field of criminal law

and procedure Professor Baker had made constructive con-

tributions of permanent value to the advancement of the

administration of justice. By his affable personality

and sterling qualities he had endeared himself to those

who had the good fortune to be acquainted with him.

"Resolved, That the Advisory Committee on Federal

Rules of Criminal Procedure hereby expresses its profound

sorrow at Professor Baker's death and extends it deep

sympathy to his family.

"Resolved, That copies of these resolutions be

forwarded to Professor Baker's widow."

(All the committee members rose.)

The Chairman. The motion is carried.

There are just one or two preliminary matters that we

should take up. First, what is your pleasure as to the hours

of our sessions? I should like to recommend tentatively that
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we sit from 9:30 until 12:50, 1:30 to 4:50, and then, because

there are quite a few matters of routine that must be attended

to by the Reporter, the Secretary, and the Chairman, that we

resume, say, at 8 and go on to 10 at night. Is that too heavy

Qa session? (Silence.) If that meets with approval, will some-

body make a motion?

Mr. Seth. I so move.

Mr. Longsdorf. I second it.

The Chairman. It has been moved and seconded. All those

in favor will say aye. (A chorus of ayes.) Those opposed will

say no. (Silence.) Carried.

The stenographer requests that we continue to occupy

throughout the sessions the same seats so as to facilitate his

Owork, and that has the added advantage that I think we may then

leave our notes and other papers here overnight if we so desire.

The question as to how we may best proceed with our work

has been given some attention by the Reporter and the Secretary,

and the suggestion is made that we proceed through and discuss

rule by rule, not reading the rule but calling on the Reporter

in the first instance to bring to our attention any points that

he thinks deserve special consideration, and then afford an

opportunity to each member of the committee who desires to

2 comment on the rule. After we have gone through all the rules

in that fashion we might then give each member of the committee

an opportunity to suggest further rules or any changes in the

present rules that have occurred to each of us as a result of

going over the entire body of the rules. If that meets with

approval I suggest that Mr. Robinson start with Rule 1.
RULE 1

Mr. Robinson. Chairman Vanderbilt and members of the
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Advisory Committee, I think that two or three members of the

committee have just received their book in which is contained

the tentative draft of the rules, due to their absence from

their usual home addresses. It might be well, then, to notice

Sat the outset, especially for their attention, the letter which

went with the rules, just ahead of the table of contents. You

will observe that the organizational books are to have the draft

rules on the right-hand pages. Opposite the draft rule, on

the left-hand page, have been collected the civil rule to which

the criminal rule corresponds, and in some cases which the

criminal rule duplicates. That is a fundamental principle that

has been followed in preparing this tentative draft for your

consideration: that is, to follow as closely as possible the

organization and so far as possible the content of the civil

rule in preparing the criminal rule.

The reason for that policy, or the reasons, are at least

two. In the first place, the civil rules, as we know, have won

a deserved prestige. There is no reason why the criminal rules

might not well follow as closely as possible the plan and con-

tent of the civil rules and in that way gain some of the same

confidence which has been afforded the civil rules. In the

second place, I think it is the object of all of us to attract

*into the practice in criminal cases as many as possible of the

lawyers whose practice frequently is exclusively on the civil

side. It would seem that it would be some contribution toward

that end if the criminal rules can be made as closely as possi-

ble like the civil rules. There are other reasons which would

occur to you, I think.

Carrying out that idea in a purely mechanical respect, the
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effort has been made to use the same number for the criminal

rule which is the number of the civil rule to which the criminal

rule corresponds or which it duplicates. Obviously there are

some civil rules to which no criminal rule can be drawn by

analogy or as a parallel rule. For that reason, at the head of

the table of contents I have prepared a substituted page which

explains a little more clearly the organization so far as the

number of the rules is concerned, and I would suggest that this

substituted page be used by you instead of the table of contents

page which came out with your materials.

You will find at the head of the table of contents page,

which was placed before you, I believe, as new material this

morning, the paragraph beginning:

"The criminal rules follow as closely as possible

in organization, in numbering and in substance the Federal

Rules of Civil Procedure. The criminal rules omit those

civil rule numbers which designate civil rules which are

not duplicated by criminal rules--"

Mr. Lcngsdorf. Where is this you are reading from?

Mr. Robinson. It is from the substitute page headed

"Table of Contents." It is in your material this morning; you

will find it right on top, your second page there.

Mr. Laigsdorf. Thank you.

Mr. Robinson (reading):

"The criminal rules follow as closely as possible

in organization, in numbering and in substance the Federal

Rules of Civil Procedure. The criminal rules omit those
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civil rule numbers which designate civil rules which are

not duplicated by criminal rules or to which no criminal

rules correspond in title or in function. This draft of

the criminal rules also omits a few civil rule numbers

for which analogous criminal rules are in preparation."

That explanation is necessary for this reason, among others:

I want you to understand that this draft has been prepared with

the idea of carrying that parallelism as far as possible; and

one of the first questions, then, that I want the committee to

consider and to advise the Reporter concerning is the question

of the extent to which the tentative criminal rule meets that

principle. Therefore this draft is submitted to you for your

very full and free criticism. I suppose I need not say that,

but so far as the Reporter is concerned I want you to know that

what is desired is your very complete analysis of the proposed

rule with that question in mind: whether or not it does meet

as closely as possible the comparable civil situation as indi-

cated by the civil rule. And to the extent that it does not I

hope that your corrections will be abundant; and to the extent

that it tries to do so and perhaps you think should not do so,

I likewise hope your criticisms will be ample.

But further, on that letter of introduction, you will

notice that constitutional and statutory provisions and pro-

posals such as those of the American Law Institute Code are

placed on the left-hand side opposite the proposed criminal

3 rule, and then the recommendations likewise follow on the pages

on the right-hand side.

Now, as to Rule 1, the comparable civil rule on the left-
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hand side, of course, provided that law and equity should be

dealt with uniformly. Well, that will be Rule 2.

Rule 1 of the civil rules dealt with the scope of the rules.

You will notice the comparable criminal rule on the right. Rule

1 need not be read, of course, but in line 3 that blank will be

filled in with a number, 81. Rule 81 is a rule which will take

up exceptions, which will be worked out as we work out the

criminal rules. Obviously there will be proceedings of a crim-

inal nature to which these rules will not apply, just as there

are proceedings of a civil nature to which the civil rules did

not apply; and in both cases Rule 81 is the rule which will take

up exceptions. When we get to 81 a little later we shall find

that the exceptions in the civil rules were quite numerous. We

have reason to think they will be just as numerous in the crim-

inal rules.

Now, Rule 2.

Mr. Glueck. May I inquire?

Mr. Robinson. Yes.

Mr. Glueck. You notice that the statute opposite goes into

some detail as to the courts involved, the jurisdiction. I was

wondering whether the expression "district courts of the United

States" is ample to cover that whole situation.

Mr. Holtzoff. I do not think it is, and it occurs to me

that perhaps we ought to say "district courts of the United

States and district courts of Alaska, Hawaii, Puerto Rico, the

Canal Zone, Virgin Islands, Supreme Court of Hawaii, Puerto Rico,

and the United States Court of China."

I should like to say this, that in connection with the

civil rules this provision did give rise to a little difficulty,
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because Hawaii and Puerto Rico found themselves outside the scope

of the civil rules, and they were rather chagrined by that fact.

The Puerto Rican people, particularly, are exceedingly anxious

that any rules that we adopt here should be extended to Puerto

.Rico, and I would say that by the same token they should be

applicable in the Hawaiian Islands, Alaska certainly, and

possibly in the other insular possessions.

Mr. Robinson. Is there further comment?

Mr. Longsdorf. Mr. Chairman, I should like to put in

another word supplementing what Mr. Holtzoff said. Now, the

criminal procedure and the penal codes of Alaska, at least, take

in other crimes than those defined in the United States Code.

In other words, the ordinary crimes are also covered by the

0Alaska Code, and the same court tries violations of them. The

applicability of these rules to that class of cases might very

well have the consideration of the committee. I do not know

that any alteration is required.

Mr. Holtzoff. May I venture this suggestion: that the same

situation exists in the District of Columbia.

Mr. Loigsdorf. Yes. And in Puerto Rico.

Mr. Holtzoff. Well, not in Puerto Rico.

Mr. Longsdorf. Doesn't it?

Mr. Holtzoff. Because in Puerto Rico there is a local

court, but in the District of Columbia the United States District

Court tries all cases under the United States Code.

Mr. Longsdorf. Yes.

Mr. Holtzoff. And also under the District of Columbia Code.

Mr. Longsdorf. Yes.

Mr. Holtzoff. And the same procedure, the federal procedure,
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is used in both cases.

Mr. L~ngsdorf. No; in Hawaii that is not quite true.

Mr. Holtzoff. And therefore there is no difficulty that

arises out of that, and I daresay the same would work out in

Alaska.

Mr. Longsdorf. I merely want to raise the question; that

is all.

Mr. Holtzoff. Yes, I understand.

Mr. Robinson. In connection with that suggestion or those

suggestions we wish, of course, to keep in mind constantly the

admonition of Chief Justice Hughes. I think that the principal

instruction that he has given us is, "Make them brief and simple."

I should hate to start out with a catalog of Hawaii and Puerto

0Rico and other points east, south, north, and west if it can be

avoided in that first rule; and therefore I take it that the

suggestion would be that in Rule 1 we might add, say, in line 3

"with the additions and exceptions stated in Rule 81," something

to that effect.

Mr. Glueck. You would then list these things in Rule 81?

Mr. Robinson. Yes, rather than destroy our brevity here

in Rule 1 by a geographical catalog.

4 Mr. Glueck. But would you not increase Rule 81 by the

exact amount cut out of Rule 1?

Mr. Robinson. That would be all right; that is back toward

the end of the rules.

Mr. Holtzoff. Personally, I should rather see it in the

beginning so that when you first start reading the rules you

know what this code is.

Mr. Robinson. It would be interesting to the Hawaiians,
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I am sure.

Mr. Youngquist. Mr. Chairman, I do not like inclusion by

reference, but would it do to say in Rule 1 "district courts

referred to in the Act of June 29, 1940"?

0Mr. Holtzoff. That cures it.

The Chairman. I think that is a happy suggestion because

it avoids a catalog and yet embodies the resolution.

Mr. Robinson. The amendment, then, Mr. Youngquist, would

be in line 2.

The Chairman. That is right.

Mr. Youngquist. I do not have the phraseology.

Mr. Holtzoff. After the words "United States", "referred

to in the Act of June 29, 1940." I am Just wondering.

Mr. Longsdorf. Will Mr. Holtzoff read that proposal?

Mr. Seasongood. What is going in now?

Mr. Holtzoff. In line 2, after the words "United States"

insert "referred to in the Act of June 29, 1940."

Mr. Robinson. With perhaps the U. S. C. citation.

Mr. Holtzoff. Yes, citation to the United States Code.

In parentheses "United States Code, Title 28, section 723a-1."

Mr. Seasongood. Mr. Chairman, I do not want to be fussy,

but it seems to me it is just about as simple to write them in,

so you can read them right there, rather than to refer to some

other statute that you have to look up and see what is included.

The Chairman. I have this thought in mind as against that:

this may be a shifting group, of course, here; there is some

talk now of abandoning the court in China. I think it might

vary with the scope of the enabling act.

Mr. Seasongood. Then you would have to change it anyway,
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because if you refer to the act it would refer to the situation

as it is now, would it not?

Mr. Robinson. I understand, Mr. Seasongood, there is an

erroneous addition to the courts in that statute, also, which

we would not want to repeat. One or two are included to which

these rules really do not apply: the Supreme Courts of Hawaii

and Puerto Rico.

The Chairman. I think these were included in the enabling

act in the event that it should be desired to apply these rules,

but I doubt whether they should be made applicable. The only

rules that would apply to those courts would be the appellate

rules.

Mr. Robinson. That is right. And we are not drafting those

yet.

Mr. Glueck. Of course there might be another possibility,

Mr. Chairman, if you wanted to use some brief expression such

as "and such other courts which have original final jurisdiction

in United States matters," or something of that sort. I do not

want to suggest that as an exact phraseology.

Mr. Holtzoff. If we have a definition like that, perhaps

we shall have less room for controversy if we would enumerate

the courts.

Mr. Glueck. We should probably have appeals on what that

covers.

Mr. Holtzoff. Yes.

Mr. Robinson. May I make a suggestion on this at this

point: I should like to have, in redrafting this thing, your

suggestions in writing. Mr. Youngquist, Mr. Glueck, and others

who have made suggestions, I should like you to write them down
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on these forms which have been prepared for your use--and I hope

they are in each place--on the number of the proposed rule, sub-

ject heading of the rule. They were prepared principally for

your own use in carrying them with you. Have they not been

5 placed there?

Mr. Holtzoff. No.

Mr. Seasongood. They are in this bound volume.

Mr. Robinson. There is just one there, so these you can

write on, you see.

Mr. Crane. Why do they not say "United States courts and

insular possessions"?

Mr. Robinson. Why do you not write that down, Judge Crane,

so I shall be sure to have it?

0The Chairman. Now are there any further suggestions on

this point?

Mr. Youngquist. I have a question. The rules, I take it,

refer to the proceedings before the United States commissioners.

Is the office of the commissioner such a part of the district

court that it would be included?

Mr. Holtzoff. I think so. The United States commissioners

are regarded as appointees of these courts.

Mr. Robinson. The plan there, Mr. Youngquist--and I dis-

cussed it with Mr. Holtzoff, and I understand that others, too,

feel that it would be acceptable at least tentatively for your

consideration--is to place matters such as proceedings before

United States commissioners and other proceedings of that nature

in a section which will correspond to chapter 8 of the civil

rules. You notice in chapter 8 that deals with provisional and

final remedies and special proceedings. We shall extend that a
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little bit. There, again, our thought on it so far has been

that it would not be wise to divert attention and to consume

space right at the start of the rules by referring to proceedings

before United States commissioners and dealing with them in full,

but rather to wait until a section which begins with Rule 64,

and following, to take up that point.

Mr. Holtzoff. I think Mr. Youngquist's question, as I

interpret it, was whether in the definition of the scope, under

Rule 1, "district courts" is broad enough to include commission-

ers. Was that not your question?

Mr. Youngquist. Yes.

Mr. Holtzoff. Or did I misunderstand it?

Mr. Youngquist. No. That really was the question.

Mr. Dean. I have the same question, Mr. Chairman.

Mr. Youngquist. Of petit court proceedings.

Mr. Robinson. And that is why we wished to prepare that

for you in this section on special proceedings and preliminary

proceedings, grand jury proceedings, removal, extradition,

search and seizure, possibly habeas corpus, possibly criminal

contempt of court.

Mr. Seth. Bail.

Mr. Robinson. Bail.

Mr. Youngquist. Then trial of petit offenses comes earlier

in section 16.

Mr. Robinson. Chronologically it would, would it not?

The Chairman. I was wondering, Mr. Robinson, if the

situation is not a bit controlled by the language of our

enabling act, which refers expressly to the proceedings in the

district courts, and then "and in proceedings before United
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States commissioners," obviously distinguishing them there; and

if we confine our rules in Rule 1, dealing with scope, to the

district courts, someone is certainly going to argue that the

other group of cases i3 out.

Mr. Robinson. Yes. The amendment, then, Mr. Youngquist,

might be that in line 2, after "district courts" you would say

"and proceedings before United States commissioners."

Mr. Youngquist. "procedure in the district courts and

before United States commissioners".

Mr. Seth. Now the federal statute provides for justices

of the peace and district court judges and mayors to act as

committing magistrates. Had you better limit it to United

States commissioners?

Mr. Holtzoff. Why not say "before committing magistrates"?

Mr. Seth. We cannot change the statute.

Mr. Dession. Would it not simplify it some to incorporate

the words of the statute beginning with "including district

courts" and so on, and ending with "before United States com-

missioners"?

Mr. Glueck. It seems to me that is the solution of several

of these difficulties.

Mr. Holtzoff. What is it?

Mr. Glueck. To take the exact wording of this enabling act

as it is applicable.

Mr. Holtzoff. Yes.

Mr. Glueck. It would be a little bit longer, but I think

it would gain a great deal in clarity.

Mr. Crane. When you get back to what you propose and refer

to the act, the enabling act, without quoting at all,--
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Mr. Robinson. It seems to me you may.

Mr. Crane. "Courts of the United States referred to in the

Act of June 29, 1940."

Mr. Glueck. I have not had much chance to read these rules,

but I observe some provisions here pertaining to what takes place

inside the United States attorneyts office.

Mr. Holtzoff. No.

Mr. Glueck. There are none?

Mr. Holtzoff. No, and that would not be within the scope

of the enabling act.

Mr. Glueck. I wanted to be sure of that.

Mr. Dean. Mr. Chairman, I have one suggestion in that

connection. It seems to me that we may not wish to make all

these rules applicable to United States commissioners, partic-

ularly those rules dealing with pleadings, and so forth; and we

might, therefore, in line 2, say "and, where so indicated,

before United States commissioners," and the rule itself would

use the word "commissioner."

The Chairman. I think that is a very pertinent suggestion.

Mr. Dession. I think that is a good idea.

Mr. Longsdorf. Mr. Chairman, might this be accomplished by

changing the suggested words "referred to" to something like

this: "to the extent provided in the Act of June 29, 1940"?

"To the extent provided" would take in all the courts there

referred to. Perhaps it would be a little bit less strong than

identification of them by name, but it would be certainly just

as broad as the enabling act was.

Mr. Holtzoff. May I venture this suggestion, Mr. Chairman:

that if we agree now as to the substance of what we want to
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accomplish we might leave to the Reporter the exact phraseology,

rather than to work it out at the committee meeting.

The Chairman. I think we would make more progress if we

took that course. As I gather, the consensus of opinion is that

this rule should in some way indicate that it refers to or

covers the insular courts and also proceedings before United

States commissioners when the rules specifically refer to the

commissioners. Is that our consensus on the matter?

Mr. Holtzoff. Yes.

The Chairman. If so, we shall leave it to the Reporter to

present a revised rule in that form.

Mr. Seasongood. Mr. Chairman, I do not know anything about

the law of these different places; may I ask, is there anything

peculiar in any of these laws? Has a study been made to see

whether the rules might not be applicable as written?

Mr. Holtzoff. Yes. There is nothing peculiar, so far as

procedure is concerned, in Puerto Rico and Hawaii or Alaska.

Mr. Seasongood. The Canal Zone, the Virgin Islands?

Mr. Holtzoff. In courts of the United States. Well, in

the United States Court for China they have no grand jury; they

proceed by information. And it may be necessary to make some

exception here and there.

Mr. Seasongood. Yes?

Mr. Holtzoff. But you would not have to do that in your

Rule 1; but in there as you go along you might have to put in

an exception.

The Chairman. Would you note that, Mr. Holtzoff, as an

item with reference to this rule?

Mr. Holtzoff. Yes.
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The Chairman. Is there anything further, gentlemen, on

Rule 1?

(There was no response.)

The Chairman. If not, we shall move forward to Rule 2,

SMr. Robinson.

RULE 2

Mr. Robinson. I think Rule 2 has already been explained.

7 The Chairman. I think the notion of keeping the parallel

numbering of the two sets of rules, civil and criminal, is a

splendid one. I have a doubt in my own mind as to how it is

going to work out, whether it may not mean too much warping and

twisting of our rule, but I think we can start with it tentative-

ly and see how it materializes.

Mr. Glueck. May I inquire, Mr. Robinson, whether it entails

any too great warping, to the extent of changing the procedural

steps chronologically?

Mr. Robinson. The answer, I believe, would include the

fact that there would be some civil rule numbers for which there

will be no comparable criminal rule numbers. We just omit

entirely certain numbers as we go from 1 to 86.

The Chairman. That does not bother me. The other portion

of Mr. Glueck's question does.

Mr. Robinson. Yes. Now, I think you will find a case or

two where that has occurred, and that is one job of this

committee, to protect the rules against any warping and twisting

in order to bring about a comparability which really should not

be attempted.

The Chairman. Might it be avoided by the use of Rule 79a
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or 79-1/2, or something like that, so as to attain the object

you have in mind of parallelism and yet not do any warping to

our own rules?

Mr. Robinson. Yes. Sometimes an extra paragraph or sub-

Sdivision heading has been added; there has been some of that.

Mr. Glueck. Well, we shall see that as we approach it.

The Chairman. Yes.

Mr. Medalie. Would it not be a good idea to leave out the

first sentence of Rule 2? The sixth sentence tells you what you

want to know.

Mr. Holtzoff. I would be inclined to agree with that.

The Chairman. Well, might we leave that in the form of a

caveat there, depending on how this plan does work out?

Mr. Wechsler. Mr. Chairman, I have one point which cuts

to the second sentence, which troubles me. The object of the

second sentence is to secure interpretation in accordance with

the interpretation of the civil rules and presumably to incorpor-

ate into the interpretative job here the policies that achieve

dominance in the work on the civil rules. Now, without express-

ing a judgment as to whether that is wise or unwise, because I

do not know enough about the civil rules and the grim detail that

they present, nevertheless a priori it seems to me to be ques-

tionable, because we are dealing with situations in criminal

cases in which the dominant policies may well be different. I

hesitate to see the blanket incorporation of all policies that

achieve dominance in connection with the civil rules here.

Take a matter as simple as the problem of depositions. In

civil proceedings it may well be that speed and simplicity and

economy may be and ought to be the guiding considerations. As
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soon as you turn to the criminal side you have other values

asserting themselves.

Mr. Lcngsdorf. That is the trouble.

Mr. Glueck. I have the same doubts with reference to the

term "speed." In some steps of procedure speed is necessary,

and in others it might do a lot of harm.

Mr. Robinson. And the Constitution says "a speedy trial."

Mr. Glueck. Of course that pertains largely to delays

before you actually go to trial.

Mr. Holtzoff. I think that is what is intended by the use

of the word "speed" here.

Mr. Glueck. You mean in the constitutional sense?

Mr. Holtzoff. Yes. After all, what we are trying to

attain, or one thing we are trying to attain, is to avoid

dilatoriness in the administration of criminal law.

Mr. Glueck. Well, dilatoriness as a whole, but it may help,

and I am sure Mr. Medalle could give plenty of instances where

it is desirable in certain steps of the proceedings in certain

cases,to slow up rather than speed up.

Mr. Holtzoff. I do not know.

Mr. Glueck. Do you not agree with that?

Mr. Youngquist. I do not think there is much danger from

the use of the word "speed." We have before it the word "just";

the two must be construed together.

Mr. Medalie. I think "speed" originally meant that you

could not throw a defendant in jail and keep him there for three

years before you chose to try him. The word "speedy" referring

to criminal law is put in for the purpose of protecting the

defendants against an arbitrary government. Now, as things have
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8 changed it has gotten into the public mind that the defendant

delays the trial. I can say practically, the defendant does not

delay the trial. Delays in criminal cases are usually due to the

fact that the government is either not prepared or does not deem

*it expedient to go to trial. The newspaper editorials to the

contrary, but they do not state the fact.

Mr. Holtzoff, is that not so?

Mr. Holtzoff. That is so in the big metropolitan centers,

but that is not always so in the rural districts, and they pre-

dominate in numbers, where by mechanical filing of a demurrer a

defendant could throw a case over the term and get three or six

months' time. He cannot do that in the southern district or

eastern district of New York, but he can do it in the rural

districts, and 75 percent of the federal courts are held in the

rural sections where they have either two or four terms of court,

and each term lasts about a week.

Mr. Medalie. I know, but the fault is the judge's, not the

law's or procedure's. A judge who thinks that when a demurrer

is filed he must take a vacation to pass on it is just obstructing

justice himself.

Mr. Holtzoff. Oh, I agree with that.

Mr. Medalie. The fellow who files the demurrer has not

obstructed justice. The average demurrer can be decided right

at the session at which it is presented and that very morning.

Mr. Holtzoff. Yes, but what I meant was that there is an

opportunity under the present procedure for defendants to delay

trial if they have the type of judges who yield to that type of

tactics.

Mr. Medalie. Is there anything in any rule that can
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obviate that? Can you make a judge decide a thing presented to

him faster than he wants to?

Mr. Holtzoff. No.

Mr. Crane. This only expresses an intent upon the part of

those who have drafted these rules or the rules themselves. It

expresses an intent, and I cannot see anything the matter with

it.

Mr. Longsdorf. Mr. Chairman, before we leave that second

sentence I should like t o say that it reminds me a great deal of

that miscalled statute, the conformity act. Now, doing what?

Do we want to say "as closely as possible" or "as near as may

be," or don't we care which?

Mr. Holtzoff. "As near as may be," of course, is the

phraseology of the conformity statute; is that what you have in

mind?

Mr. Ltagsdorf. Yes.

The Chairman. My trouble is more fundamental than that.

I am saying it from the same point of view as Professor

Wechsler does, that the problems of criminal law I think' are

quite different from some of the problems of civil law.

Mr. Longsdorf. I agree with that, too, of course.

The Chairman. And I am still in favor of having the rules

go parallel by number, but do we want to incorporate by refer-

ence all the decisions which have been rendered, as Mr. Holtzoff

reports to us each week, which we try to read but do not always

keep up with, into these what we hope will be very simple rules?

Mr. Lacgsdorf. No.

Mr. Holtzoff. I am wondering whether there is any need for

Rule 2 at all, whether we could not Just leave out Rule 2.
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Mr. Glueck. Yes, I was going to suggest that, because it

seems to me that your first sentence, at least, pertains to

something you put into your commentary, into your note to

section 1 or into your introductory remarks, just as you did in

this letter here.

Mr. Holtzoff. I am impressed very much with the fact that

the problems of criminal procedure are so different, the work

in criminal cases so different from trying a civil case, that it

would be dangerous to tie the criminal rules too strongly to the

civil rules, either textually or by rule of construction, such

as the second sentence proposes.

Mr. Medalie. I cannot help making one comment about that.

These rules of civil procedure have had technical constructions

by many district judges, and they are not the subject of review;

is that not so?

Mr. Longsdorf. Yes.

Mr. Holtzoff. It is so.

9 Mr. Medalie. Not always have they been liberal in their

interpretation.

Mr. Holtzoff. It i- so i'n the southern district of New

York, but-tae Judgs in the eastern distr•!--they have been a

little more technical than some of the Judg~s.

Mr. Medalie. Of course, by filing them in the Federal

Supplement they take up a lot of space.

Mr. Holtzoff. They do.

Mr. Medalie. And therefore supposedly carry weight. Now,

on the other hand, in the criminal law, both pleading and pro-

cedure, the fact is that the judges have paid no attention to

the ancient rules of pleading, generally speaking, and prac-



23

o23

tically no attention to rules of proceeding, and very rarely is

there a reversal because of such an attitude. Now, there is an

advantage at this moment in the administration of federal crim-

inal law, and that is that it is more anarchical and not bound by

rules, which the civil procedure has been. In other words, they

are free: they can decide against the defendant when he has no

merit, with no technicality, and they still do; and I am wonder-

ing whether our conformity provision is not going to hamper the

present free and easy administration of federal criminal law,

which normally results in the conviction of the guilty speedily.

Mr. Holtzoff. I move that we strike out Rule 2. I am

suggesting that to bring the discussion to a head.

Mr, Seth. I second the motion.

The Chairman. The motion has been made and seconded to

strike out Rule 2. All those in favor will say aye.

(There was a chorus of ayes.)

The Chairman. Opposed, no.

(There was no response.)

The Chairman. Carried.

Rule 3-

RULE 3

Mr. Robinson. You have read that rule. I do not know

that any extended explanation is necessary. "A criminal pro-

ceeding is commenced by filing a written accusation with the

court." obviously applies to district courts. Now, it has been

suggested again, by Mr. Holtzoff I believe, that after the word

"filing" there should be inserted "a complaint with the

committing magistrate or a written accusation with the court."
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That, of course, again is subject to your will on the matter and

subject also to the explanation I gave Mr. Youngquist a moment

ago, that we might as far as possible keep procedure before the

committing magistrates in a separate section in the interest of

brevity. Of course there are arguments the other way, and as I

see it it is immaterial whether it be placed in here, or what.

Mr. Holtzoff. I should like to make this suggestion: that

I think it is perhaps erroneous to say that a criminal proceeding

is commenced by filing an accusation with the court. That is

true where the United States attorney files the information,

nothing having gone before, or where he takes a case to the

grand jury without a preliminary hearing before the commissioner;

but 90 percent of criminal cases are commenced by proceedings

0before the United States commissioner; and, while I agree with

the Reporter that it might be well in a subsequent rule to out-

line procedure before commissioners, here where we are defining

what is commencement of the proceedings we have to take care of

both the contingencies. Therefore I suggest that we substitute

the following for the present Rule 3:

"A criminal proceeding is commenced by filing an

indictment, a presentment, or an information with the

court or a complaint with the committing magistrate."0
I am suggesting the words "committing magistrate" rather

than "the United States commissioner" because under the statutes

you can, although it is not frequently done, institute or file a

federal complaint before a local justice of the peace.

Mr. Medalie. Also before a district judge who may sit as a

magistrate.
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Mr. Seth. Would not the same be accomplished, Mr. Holtzoff,

by leaving out the words "with the court"?

Mr. Holtzoff. I think it would be, but it would be a little

less definite and might give rise to questions if you put it

that way. The object would be accomplished, but if you do it

by some such language as I have just suggested you make it short,

concrete, and definite.

Mr. Medalie. That is right.

The Chairman. Will you read your suggestion again, Mr.

Holtzoff?

11 Mr. Holtzoff(reading):

"A criminal proceeding is commenced by filing an

indictment, a presentment, or an information with the

court or a complaint with the committing magistrate."

Mr. Robinson. May I ask a question about the law there?

My understanding of the law is that a criminal proceeding is com-

menced, so far as the statute of limitations is concerned, by

the indictment or presentment or information that is filed in

the district court; is that not correct?

Mr. Medalie. Purposes of the statute of limitations?

Mr. Robinson. Yes.

Mr. Medalie. You can start it before the commissioner by

swearing.

Mr. Robinson. And the statute begins to run.

Mr. Medalie. The minute the commissioner issues his

warrant.

Mr. Robinson. The second proposition that I think needs to

be raised there is: So far as the district court is concerned
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in which the indictment is on trial, when has that proceeding

begun? At the time when the indictment was filed in the dis-

trict court or back at the time when the complaint was filed

before the committing magistrate?

Mr. Medalie. It depends on the viewpoint. From the view-

point of figuring the statute of limitations you start from the

time that the criminal proceedings started before the magistrate

or the commissioner.

Mr. Robinson. Well, what other viewpoint, then, would

there be?

Mr. Medalie. That raises the other thing that I was about

to bring up.

Mr. Robinson. Yes?

Mr. Medalie. What is the purpose of defining this? What

is there that comes later that requires our stating, other than

the statute of limitations, when a criminal proceeding is com-

menced?

Mr. Holtzoff. I do not think there is anything but that,

but for the sake of the statute of limitations we ought to have

some such provision.

Mr. Medalie. Now this provision, then, I think ought to be

the loosest and most general language. Now, you find some

decisions that speak of what you call the complaint. I mean,

we have a model code of criminal procedure gotten up by the

American Law Institute, and that uses the word "complaint," does

it not?

Mr. Seasongood. Yes.

Mr. Medalie. And that comes from the New York Code of

Criminal Procedure, on which other states have modeled, and the



27

o27

word "complaint" is used there in lieu of the old word

"information." The old word was "information." Now, with that

looseness they leave the words "information" and "complaint"

together to cover all those possibilities. That is using

"information" for both the information which is filed in lieu

of an indictment and miscellaneous, and the information being

whatever paper proceeding is started before the commissioner or

magistrate, and also the word "complaints": all the possibilities

are covered there.

Mr. Glueck. Would that cover the possibility of the com-

plaint by the injured party on the basis of which a warrant is

issued by a magistrate?

Mr. Medalie. Yes.

Mr. Holtzoff. That is not done under the federal procedure.

Mr. Glueck. That is not at all?

Mr. Holtzoff. No.

Mr. Medalie. An individual may file a complaint other than

the information.

Mr. Glueck. Yes.

Mr. Medalie. Some of the decisions, some opinions, use the

word "information" in lieu of the word "complaint" in filing

before a commissioner.

Mr. Uongsdorf. Yes.

The Chairman. Well, your suggestion is that the word

"information" be used twice: once with reference to the court

and once with reference to the commissioner?

Mr. Medalie. No. It will be used once, just as it is here,

and it will have a different meaning, because you will find

district court opinions, including that famous one by Hough--I
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do not have the citation here--in which he talks of a proceeding

before a commissioner as an information.

Mr. Holtzoff. Yes, but I am not clear just how you would

accomplish this. How would you rephrase this?

0Mr. Medalie. I would not. I think the language is broad

and loose enough to cover all the contingencies, and I say

"loose" also in the sense of broad.

Mr. Holtzoff. Oh.

Mr. Medalie. I think we must have a little looseness.

Mr. Holtzoff. You mean as it now stands?

Mr. Medalie. I think it is in good shape.

Mr. Holtzoff. My difficulty is this: The question might be

whether filing with the United States commissioner is filing with

*the court.

Mr. Medalie. Why do you not leave out the words "with the

court" ?

Mr. Holtzoff. Well, that is all right.

Mr. Robinson. May I ask a question on that?

Mr. Medalie. Where else can you file it? You file it in

my law office or your law office,and that is not filing.

12 Mr. Robinson. Why not put it in the civil rules? May I

ask about the analogy there? You will find in the civil rules,

*simplified, that a civil action is commenced by filing with the

court.

Mr. Medalie. Well, there is a reason for that, based upon

procedure such as you have in New York and other code states.

I could start an action against you by serving you with summons

and complaint, and not filing it.

Mr. Robinson. I think that is the answer.
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Mr. Medalie. Or even giving it to the sheriff for the

purpose of service.

The Chairman. I could start an action against you by

signing the writ in my own office.

Mr. Medalie. Well, that is practically what we do in code

states.

Mr. Glueck. Mr. Medalie, you asked about another purpose.

For the purpose of a civil suit for malicious prosecution when

does the ball start rolling?

Mr. Medalie. For the purpose of a civil suit?

Mr. Glueck. Yes.

Mr. Medalie. I can give you the New York procedure, and,

Judge, you can check me on that: either at the time a defendant

is served with summons and complaint or only surdmons if I have

not the complaint, or when the paper is delivered to the sheriff

for the purpose of service. That is right, is it not?

Mr. Glueck. So that even if the sheriff delays, that is

perfectly all right: the ball has already started rolling?

Mr. Medalie. Yes. When you cannot find the defendant and

your statute is running, you hurry up and give the process to the

sheriff, which you make out in your own office and do not even

file with the court.

Mr. Robinson. And that was considered in debates on the

civil rules, and the procedure was rejected, was it not, in

favor of this similar Rule 5a?

Mr. Medalie. I canmot state that.

Mr. holtzoff. Yes, it was. The purpose of this rule, the

purpose of the civil rule on this point, was to make it clear

that this New York procedure and the New Jersey procedure was
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not to be adopted by the federal courts.

Mr. Longsdorf. Mr. Holtzoff remembers it, I am sure.

Mr. Holtzoff. Yes.

Mr. Medalie. Well, notwithstanding possibilities of abuse

0by prosecutors, I think it would be better in the interests of

justice that a suit start the minute anything is started before

a commissioner or a court.

The Chairman. Well, your suggestion is that the rule read

that:

"A criminal proceeding is commenced by filing a

written accusation -- th-the- eourt. The written

accusation may byamenidment be an indictment, a pre-

sentment, an information, or a complaint"?

Mr. Medalie. Yes, sir.

Mr. Holtzoff. I think that is all right. The only ques-

tion I had in mind was whether it would be as clear to the

reader as it is to us what is intended by that.

Mr. Glueck. But would it not merely be a statement as to

the existing practice and therefore be clear? That is what

happens now.

The-Chairman. Might not the Reporter put a note there of

explanation which would clear it up?

Mr. Holtzoff. Yes.

Mr. Crane. I myself do not see why you use the word

"filing." Should you not make it clear, even if you had to use

a few more words, where the filing is to be?

Mr. Holtzoff. That is what I had in mind in making my

suggestion.
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Mr. Crane. You say, "A criminal proceeding is commenced

by filing a written accusation. The written accusation may be

an indictment, a presentment, an information, or a complaint."

13 Now, is there any harm in stating where they are filed--there

0are only two places--whether with the court or with the com-

missioner?

Mr. Holtzoff. That was what I had in mind.

Mr. Youngquist. I call attention to succeeding sections

which specify where the filing shall occur. I wonder if it

would not be enough to strike out the words "with the court."

Mr. Crane. Well, perhaps it would be.

Mr. Youngquist. And leave that for clarification as it is

clarified in the subsequent section.

Mr. Crane. That may be if it is covered by those subse-

quent sections.

Mr. Medalie. You know, there is another difficulty here.

Sometimes they tell you that a magistrate or a commissioner is

not a court.

Mr. Longsdorf. Ought to.

Mr. Medalie. Yes. All right. I said sometimes.

Mr. Holtzoff. That is why I suggested in my alternative

that we say "with the court or with the commissioner."

Mr. Medalie. Keeping in mind the need for the simplest

language possible, and since there is clarity in view of the

procedure as everybody knows it and the procedure as later

defined and discussed in the rules, I think we can leave it out.

Mr. Youngquist. I think so too.

Mr. Medalie. And not have any discussion as to the meaning

of the word "court."
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The Chairman. Mr. Medalie has made a motion to amend the

rule as now written by eliminating the words "with the court."

Mr. Crane. I second the motion.

Mr. Seasongood. What does it mean when we pass the motion?

SIs that final now?

The Chairman. Oh, no.

Mr. Seasongood. We may consider it further, may we not?

The Chairman. Oh, yes. I think it is understood that all

these decisions are tentative. I think I said at the outset

that if they want to the members may go back and bring up points

on the specific rules. And with that understanding of the

motion, all those in favor of the motion will say aye. I
(There was a chorus of ayes.)

The Chairman. All those opposed will say no.

(There was no response.)

The Chairman. Carried.

Owens
fls

ii1:30
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S. Court

Mr. Youngqvist. M•y,• •si eabout the use of the woNr

!!}nian "rrsentmernt"? i recall that there was some recominen@ntion

about the aboIttion of the word "prpsentment". The _nsittton

uiser that -hrase, but ! have not been able to find any other

use fnr thp worr "presentment" except caling .,attrs to the

attention of the Court by pb.Lc officorn,

!a it the -"recicp in Federal courts to ute the presentmnt

as initiating the prosecution?

Er. HTol!t7off. The word r n ' has two jafinss.

TIh Constitution uses it in the sense in which it was used

many years ago. Frpq, ently grand jur'r-•s 1i0 not havn the

bonefit of 2gron-r&ng,, attorneys attendjrS them, and instead

of filing an indic hment thny flind their accusation in the form

o,,C an informal Po cumon ... which th-. ca& t a r'r- .. .tmnrnt . T'b

woern type of yresentment iR a more recent ji-wth arai n'vponp-

meit.

Mr. YounSquist. That fr'e• F-.• ati" k F f tnstri'

that r•'c-ts th, att-nhtion of the court and the proscuti,,<.

officrT to s,,certain situation.

Mr. Eoltzoff. Tha vcmd yrrr• v ,,Kt-nt as Y" !n th;- C rnst"-

i'tuon, tl t'. ftrst tmy', of presentment which I bave r.f.r.•f- tn,

bas gne meaning. NowadayT' that tyT'-",f !,,-pnt,-rt ip rntio-!,

.bsin'•t,, it s•'or to') that in v--w A, V••e fact tbit it is

userd in the Constituti-n that it .icht be well to carry it Wnto

tb( rul i , It% ! it A -00_11 -tir 1 , 'bs"' -t,

j. ,(-1 -re". To, 't ih '-, a;y t'h sit,uation whrere the Erand

j1ry invRpt17at&a s a 1C,, jo. _ nr ello, calami.tU and ra,-z a

nar,nt-At- <
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.72r , (ýOl2Y U-T 'q - W22(q' o ~ 1 l-ýJ0A

u Y~I nd rstnrd.i !.ThPý,t '~1,2f -- t"-!- wnmr 11-t- mnt -i

in wri-t .- i K: c',:% U-ct m- ,er. jury ftnr. q, true

bilil. 7W•,•r._. ,-,_ ILctVC p~t~topnpy n."oc~er•> to clra.t rs 8p" r i¢[

E," v c7-- , 7 t-•- t n -] -r)r ý)C t- _. .. fl 4"

m-e ! -'.t- ½ t-'-, -" l ' -t atc W' -._ I> . .- r -......? 2 '...

t' a U-~' ~i~-'other form is wl1-rP.P thp!ý, crareV jci OV.

&-c'2 W rI: h-rý'cfQ ) ;~ r r' r~. -'2 ' ar,

not bping run ric,_,t. Thort o,. , f -,re,-ntment hS no j.p ,I

V IE at 9..... .. ½ '(t :qa c'n>r' r C " -'• •, i-1 c c'-'i_>

r"2. Y?!%,•U ,:" 1 av," La,:.r,'U t_ .. ._' tht qnch 22res4nt-

fl•(flt r "o q h -c- noave he• th-at tlne'-., n-)t

.- n -, .t ,- Jtxstice on qpvp•Ir cc. o • ,

. .f rr , - rL t, , . .r. .... .. . -7 ..

(~C2Yi~i2' §-T~ a: >•'ltmmtwhir~n is an inviteptIr'm

_ L t pr -s 0£ *.h .j --a '

.. , the so-oi, e -au jury "-,pOr&, which has nu

sal si niiciicuu•, anud 26 tlird waj is as the owistitubi~o

usc-u it, ~~~whore the 8i~aid juiry i-ct-tuvii a,,.i~A~ 1!1~UUi~&L

luk:tiOll W±.UIIuu- t thij- -£Lý"Lstaiiwe Of tiie UlOOSecUjtU1. In h

wou'ds, LL originates ihe cazs. It iL a soryt of DLwiaway grau

j ury.

f,•iMX . i-IO U±-- . ... . I Su Upi su LU wo uld a, ssuled U hat oll,

usinj the i ;i iii s X:ul.,b iaeaut the constitutional s5e.iS6.
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ki-. jDeat. That 1,0 wL., b ,, beýcaus, it 1s
looselj LM C"*

r-. 2; . ouul& wc not have a coi-ment by thie te r

that wicre the word "&presenairont is osed that it is ... ended

as used in the Uoas'"•tuu'tion of the United 6a•tEes'

The uhiairui-. iviust we haiae. Lhat ' if you put that in,

ao•ei- t you encouira~irng tLe 11proper u6 of tllk woird?

Vi-. is Ision. That is what bothieirs iie. There have been

instances in the D-i :,eartifeiit of Justice, which have been men-

tioned, that instead of indicting-, the grand jury uiade a ieport.

1r. Glueck. May I ask a ques-toior?

The Chaiirlnan. Yes.

Mr. Glueck. in the case of this rEr by the grand jury,

whether it is on Its own initiative or by tbe prodding of the

district attorney, for example a general report about the

Triangle Fiire, can you hold the witness later for pErjury if

lie changes hiL story as it was given before a sitting of the

Grand Juryi, the purpose of which is merely a general report?

c2 Yai. 1\edalie. The courts hiavc heLC that there is really no

lini tation as to what the grand juries cai inquire into because

they ieally do not know where to start. Theýy have to start

somewhere. It may be a mere rumor; it may be a guess as to

whether a crime has been committed. Therefore, all their

proceedings arc subject to perjury prosecution. There are ver.

few limitations of the word "material' in perjury before the

grand jury.

ifi . Crane. in actual practice you have prosecution by

indictment or by information. You never have prosecution by
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ntei; not that I 3ve65 heard of.

IvMr. holtzoff. They used to havc them many years ago.

hr. Crane. They arc kind of separate.

Mr. Holtzoff. Y-s.

0 r. Cranc. 'I never heard in my life of a prosecution by

prcsentmrfnt. Why do you want the word in here.'

Mr. Holtzoff. I move to strike it out.

ihr. Dean. I second the motion.

Mr. Medalie. You cannot prosecute under our existing

statutes by presentment because the district attorney will sign

the bill.

Mr. Holtzoff. That is under existing statutes, but they

can change it if they want to.

hr. Medalie. It iz still our assumption that prosecutions

should be conducted by the Department of Justice and not by

these 23 gentlemen who think they know how to run things.

Mr. Holtzoff. I think it would be well to strike out the

word.

h,,Ir. Wechslcr. Is it the purpose of this rule to define

the point of beginning for the purpose of the statute of

limitations? Is it not the practice for the grand jury and

prosecutor to draft a true bill, having the same status as a

0complaint filed by a private individual with a committing

magistrate?

In that connection I should add that I wvonder if we should

define the point of beginning for the purpose of the statute of

limitations, which would probably be beyond our scope, and the

point of beginning in any litigation would involve an interpreta-

tion of the statute.
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Mr. Holtzoff. The civil rules committee felt that it was

within the committee's jurisdiction.

Mr. Seth. Then I think there is a point that the

presentment of the sort that survives should also define the

point of beginning for the purpose of limitation.

ivir. Holtzoff. Under existing laws, as I understand them,

the action on the part of the grand jury advising the district

attorney to draw a true bill does not toll the statute of

limitations. The statute is tolled when the indictment is

found and submitted to the court.

Mr. Weqchsler. Does the complaint filed toll the statute

where the indictment is necessary to begin prosecution?

Mr. Medalie. Yes.

Mr. Holtzoff. All that is necessary is to start the

judicial proceedings to toll the statute.

Mr. Glueck. I should prefer the retention of the present-

ment phrase with an explanatory note by the reporter, because

"presentment" is used in the Constitution. That would mean that

all opinions and all the judicial interpretations of that word

be made a part and parcel of this.

Mr. Crane. It is not the cresentment that counts; it is

the indictment that counts. We are dealing with prosecutions

today, not a hundred years ago. Everybody understands that the

indictment is the thing. Why should we confuse the bar and the

courts by the use of that word instead of clarifying it. It is

our duty to clarify it and to present it in clear light and not

to put in notes that we do not need.

The Chairman. There is something to that point of view

because in my state the presentment was used where there was only
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one prosecutor, namely, the attorney general of the state.

That lost any point so far as necessity was concerned when

each countý had its own prosecutor.

Then in our state they had the habit where they did not

want an indictment but where they wanted to raise the devil

with someone of bringing a presentment against him. It was

generally a railroad or some corporation or some general

situation.

Our courts have always said that they are improper, but

they achieved the purpose of the grand jury by getting on the

first page of the newspaper. I think that if we have that word

in it, we are merely encouraging that very thing.

Mr. Dession. I wonder whether we want to state the forms

of action that we want the grand jury to be able to take. When

we get to the grand jury section, we will have the legal forms

of action that are open to the grand jury.

Mr. Medalie. I think we should keep in mind the tendencies

outside the United States and in some states in the United States

of getting rid of grand juries. In England the indictment has

virtually disappeared.

Dir. Holtzoff. In about half of the states the grand juries

have virtually disappeared.

Dir. Medalie. Yes.

Mr. Holtzoff. In the Federal courts we cannot go that far

because of the Constitution, but we can provide for waiver of

indictment.

Mr. Medalie. We are dealing with this situation: The

district attorney or the attorney general is primarily responsible

for the prosecution rather than the grand jury. I think that is
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the tendency and I think that we should recognize it. It is

also the fact that in certain instances the grand juries are

nothing more than rubber stamps. I think the responsibility

is on the district attorney or the attorney general.

Dir. Holtzoff. I have seen them when they were not rubber

stamps.

Mr. Diedalie. That happens occasionally. I mean that it

is usually irresponsible in some respect. I mean that the

average grand jury is totally incapable of evaluating and

weighing evidence and entirely wthout the capacity for

producing it. It also has no responsibility as to what is

going to be done later with the documents that are produced.

They disappear to the district attorney.

Mr. Holtzoff. Let me cite an example.

The Chairman. If I may interrupt, aren't we off on another

issue? I do not think it is pertinent to the question.

Mr. Medalie. The only relevency is with respect to giving

the grand jury more power than it has today.

Mr. Holtzoff. I seconded the motion to strike out the

word "presentment'.

The Chairman. The motion is to eliminate the word

"presentment". All those in favor say aye.

(There was a chorus of ay s.)

The Chairman. All those opposed.

(There was a chorus of noes.)

The Chairman. We will have a showing of hands. Let us

get the ayes first.

(There was a show of hands.)
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Ivir. Holtzoff. Eight.

The Chairman. And those opposed?

(There was a show of hands.)

Iv1r. Holtzoff. Eight to six.

hr. Mledalie. My guess, Mr. Chairman, is that it is an

open question.

14r. Crane. Let us leave it to the reporter, although I

voted to strike it out. Just nakea note that there may be some

other recommendations that we have not considered right here.

The Chairman. These motions are not binding on us. We

always reserve the right to change them.

hýir. Seasongood. Before we proceed to the next one, I think

we will have to decide on the question of criminal contempt,

and I think it may as well be done now.

As i understand it, the contempt charge can be filed by

simply filing an affidavit or by the judge on his own motion.

The Chairman. I think Mr. lioltzoff can give us some

inforiation on that.

Mr. Holtzoff. In the case of Nye against the United States

the -upreme Court held that criminal contempt proceedings are

not within the scope of the Act relating to criminal appellate

rules because of thE; peculiar phraseology of that Act. That

Act relates to all proceedings subsequent to a plea of guilty,

verdict or finding of guilty by the court if the Jury Is

waived.

The Supreme Court held that that enumeration does not

apply to criminal contempt proceedings.

Now, the samE: phraseology is used in the 1940 Act, under

which we are operating. Therefore I think that we must assume
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by virtue of the iv'ye case that at the present time our aut'hority

does not extend to criminal contempts.

At the suggestion of the Chairman of the committee I

drafted a bill to cure that omission because the anomalous

result is that the Zupreme Court can nov regulate all types

of legal proceedings, civil and criminal) s~is ahd criminal

contempt. That bill was introduced by Congressman Snners of

the h-ouse, chairman of the House Judiciary Committee. I

com,•unicated with Chief Justice Stone, and he gave his approval

to thc bill1. The b,-i1 118 been reported by the House Judiciary

-orlmlittee. it is now on t-e .,ouse calendar. In thE or-onary

course of events it will come up for action on the Rou0 se floor

next I'on('rP,,. anr ol-

. rob~i': lD. o• oj, ~Ioan- ,i:ors aOment , aril w 1.11. tbhen go to t'e

S8e oa to:

air . D 1eacfgd . 11 recle ,ori of' the NIo c aseý iiTa

there was va rl. _ie K-ar( is'100 (M the ao vsz.

vijý. doltz<f. Thr, woe • division on the rr;jan point,

not orn the qupeston as lo whether criminal appollate W a-pli,.

That was not mEntioned in the die atng• Opinion.

LKv. Wechsler. There was arnother divie-in mi the irocedurai

uoint iut ii; wno not aoplicable to our statut-f ol' crl-nirnal

Co0 rtempt! L

The Chairmrtan. It Ts not within our -rev4-w- at the :rTsent

time. There is no doubt about that, is theri-h?

hr. a ason o-,. i thouglht there mni.ht. be some question

Mr. Orfieid . Ai.rrt without a warrant wo-AirJ not be a

or'ninal proce eain~, would it?
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M-r. Hcetzorff. Cr niral Droc P- ! n,: dos o, ot sc-r .r cn

-"-'tLS "sf "I:, with the court or the Un.ttd States

Coymtiaission4er.

1 Mr- -LP ck. Is it ,-'. Cntf--nti,,l to rulr, out of the

o)rocecdInoS arrest or detpntion pendine bail? i :r'.•an detintion

iLn a station houee, of which there is some abuse.

Mr. Holtzorf. Of comrse', w( o rnot have station houses

in Federal court. Thnat is not a part of Lhe proceeding in the

court. If you read the enabling act, it does not cover this.

Mr. Glueck. I wasjust wondering whether they dlid not

inth-nd to cov,-!r this, or whether probably that is an accidental

omission.

Mr. Holtzoff. No, I do not think that is an accidental

omission. This 1940 Act was drafted to follow the pattern of

the 1931A Act relating to civil nrocedture, ano the rurxose was

Vror the 7uoreme Court to regulate the proctdure -,n the courts

by rule and take it away from teru,-

The rogulation or the manner of arrest and what is opefn

to the prisoner before he is brought beforef the Conmissioner

is substantially outside 'f that.

1r. MIedalie. IN, is an unfortunate omission, because it is

dealt with Ln the state, codes of criminal procedure. It is a

very practIcal difficulty because in the state courts it is

recogntze'd wh,ý..re there is a nrovist, on of that sort in the

code of criminal procedure that th re must be Immediate

arraignment. In fact, fedpral prosecutors are often outraged

by the fact that federal agents failed to produce the prisoners

before the Consmssioner and they do not want to share in that
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because of their failure to oroduce the prisoner inediabe!>

What happens in the inLerlm, you can only guess. Some of them

come in, black an(, blue, and -pros•,cui;ors do not want to share in

that kind of thing.

Mr. Glueck. That is exactly what ! mean, and it seems to

m e a sertous ttr

Mr. Dean. Would it not be within our power to prescrtbe

some duty which faces the com....tting rmagistrate when the prisoner

is brought In? That hc must be brought in within a certain time

after arx,,Est?

1,1r. Crane. How no-s this particular problem come up at

1this time ?

kr. Medalie. It is the procedure relating to the arrest

in the case of the prisoner's being delayed.

Mr. Crane. Where does that come under Rule 3? Toes it?

The Chairman. No. It is the question of whether it comeEs

under 1Kr. Orfield's question as to whether we should not have

something, to say about preliminary matters.

hdr. Crane. Under Rule 79

The Chairman. Could we not keep that in mind as a

seoarat(e matter?

11r. Crane. That may be a separate matter.

Mr. Robinson. I stated at the outset that arrest and

such are mattcr-s which come under Section 8, under Rule 64.

The Chairman. With that reservation noted, may we proceed

to Rule 1 c .
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RuLi L1.

Mr. Robinson. On Rule u 1- i take it tlat your diSCUSSIOn

of Rule 3 would indicate; that in line 3 after "written accusa-

tion the clerk" there should be inserted "or committing

magis'rat, -hall forthwith issue a warrant or a summons."

ID, that :crrect, in line with what the committee stated?

(There was no response.)

Begrrining with linf - the sentence therc i- added asthe

result of requests which camp in from federal judges, officers,

and lawyers and others. They may be found in the abstract of

suggestions for Rule 4 on page 5 and three or four pages ahead.

On page 5 you see point 1, Ra-ymond E. Thomason, United

States Marshal, Alabama, South•ern District, who sugg;ests that

the form of the Tefarrant be changed to permit United States

Commissioners to issue separate warrants for each defendant,

rather than, as ts now required, a single warrant bearing tho

names of all defendants in the case.

Mr. Seth. Would not that more properly come under United

States Commissioners' proceedings?

Mr. Robinson. I don't know, Mr. Seth. This 4-A provides

for the issuance of warrants if it is a question whether there

should be more than one warrant. It would seem to be distinctly

in line with the last topic.

Pr. 3eth. Well, there is the provision for United States

Commissioners.

Lr. Robinson. It is a matter of convenience. Otherwise

you have a single warrant bearing the names of all defendants.

Mr. 3eth. The clerk could issue them.

Mr. floltzoff. The way it is now, isn't that broad enough
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to permit a single warrant or a separatE warrant? it is a

matter of detail that I do not think we should provide for in

the rules.

Mr. Medalie, I think you are right. However, this reads,

"Upon the filing of the written accusation, which may be a

complaint, "the clerk- shall forthwith issue a warrant."

The Chairman. The clerk or committing magistrate. We

are interpolating in the second line after the word clerk the

words• "or comm1it~ing magistrate.

Mr. Robinson. The other change in paragraph 4-A is to

add the words "or a surmmons." The present federal law does not

provide for summons except in cases of corporations.

iKr. Medalie. That is in here.0
0Mr. Robinson. That is paragraph 4-A, line 4. You add

or a summons. The preseant federal law does not provide for

the issuance of a summons except in cases of corporations.

The American Law Institute code in Sections 196 and 197

state that a defendant may be brought into court by summons as

well as by warrant. Various states have adopted that provision.

The us, of the su-imons to bring an individual into court in

misdemeanor cases is established by statute in many states.

ir. Holtzoff. I think a summons would be a very useful

addition, for example in petty cases like the violation of the

migratory bird laws where the penalty would be about a $2 fine,

and it would be useful in connection with pett: offenses tryable

by United States Commissioners because of the act passed a year

ago in which United States Commissioners have been given trial

jurisdiction over petty offenses committed on federal reservations
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like traffic violations.

I think this addition to include the summons is a very

useful one.

Mr. Glueck. It is useful in juvenile cases or bail bond

cases.

Mr. Medalie. The langtiage as you have it here as to

summons might be intended to refer only to such summonses as

at present can b? issued, namely to corporations. If we want

to have individuals brought in by summons, I think it should

make itclear that this applies to individuals.

Mr. Youngquist. Lines 16, 17, and 18 cover it.

Mr. Holtzoff. I think it is clear, Mr. Medalie, because

this rule says that warrants or summonses shall be issued, and

it does not limit it to existing statutes.

Mr. Medalie. Yes, I think it is clear.

The Chairman. Is there any further discussion of Rule 4-A?

(There was no response.)

If not, we will go on to Rule 4-B.

Mr. Robinson. This states the contents of the warrant.

The suggestion was made that the words in line 9 and line 10,

namely, "in the name of the President of the United States,"

be omitted.

Mr. Holtzoff. They do that with civil process. Theyrno

longer say• "The rresident of the United States sends greetings."

I think we should omit that in criminal proceedings as well.

I move that we strike out the phrase "in the name of the

President of the United States.

mr. Seasongood. I second it.
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Mr. Glueck. What is the substitute? In the name of the

United States.

Mr. Holtzoff. There is no substitute, just as in the

description of the summons.

Mr. Glueck. How about the civil rules?

Mr. Holtzoff. In the civil rules you do not have anything.

The Chairman. There is a motion. All those in favor of

the motion.

Mr. Medalie. (Interposing) Just a moment, Mr. Chairman.

It says "Signed bythe clerk."

Ir. Holtzoff.- Or the committing magistrate. It should be

"or by the committing magistrate."

The Chairman. We are on the question of eliminating the \

phrase "President of the United States." All those in favor

of the motion say aye.

(There was a chorus of ayes.)

The Chairman. Pll those opposed.

(There was no response.)

The Chairman. It is carried.

Mr. Medalie. I move that the words "or committing

magistrate" be inserted after the word "clerk" in the second

line.

Mr. Seasongood. Shouldn't that be "in the name of the

United States""

Mr. Holtzoff. The summons in civil cases is not in the

individual' s name.

Mr. Seasongood. This is the warrant.

Mr. Holtzoff. Why not make it just as simple as we can and

cut out all ancient verbiage?
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Mr. Robinson. But the United States is a party to a

criminal proceeding.

Vir. Glueck. That is the way the proceedings are entitled

in the reports. I think "United States" would be a good

7 substitute.

Mr. Holtzoff. You do not have anything like that in

civil summons. I would like to see our criminal forms just as

simple, if possie.

Mr. Glueck. What do you do in the case of warrants issued

by the state courts?

Mr. Medalie. It is "the People of the State of New York."

Mr. Holtzoff. I do not think we want to follow that.

Mr. Crane. It is an order of the court signed by the

clerk. It is like any other order by direction of the court.

That is part of the United States, so far.

Mr. Glueck. The civil rules do not prescribe the contents.

Mr. Holtzoff. I think it is provided that warrants shall

be signed by the clerk.

Mr. Crane. Yes.

Mr. Robinson. There is a reason for that.

The Chairman. Well, there is a motion to insert the

words "or committing magistrate" after the word "clerk" in line

10.

Mr. Youngquist. I do not think it would fit.

Mr. Holtzoff. I think we will have to make another

amendment at that point.

Mr. Robinson. It is my experience in working on these

rules that you begin to get into complications as soon as you
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put in the words "committing magistrate."

Mr. Holtzoff. I tijinkyou have to put in 'committing

magistrate" because that is one of the ways you start the

proceeding.

Mr. Robinson. But we can bring it in by a separate rule.

Mr. Young:quist. I am wondering whether in place of Rule 2

we can insert a section of definitions. Here we use the word

"go.vrnment.' Is that the United States Government or what?

If it is, it is the United States, but I do not think, that is

proper.

Secondly, we speak of the defendant or his attorney. Why

shoul.6 we not provide that any act that may be done by thp

attorney or the defendant may be done by the defendant himself?

N-xt we speak of the United States Attorney doing this or

doing that.

With respect to saying that the warrant shall be signed by

the clerk or the committing magistrate, may we say that the

word "clerk" shall include the cormmitting magistrate? It seems

to me w- would simp)lify the thing greatly. I perhaps go too

far in the use of definitions, but I think they are extremely

valuable. In legislation it is now used a great deal.

Mr. Holtzoff. Eometimes it is carried too far.

Mr. Youngquist. There imay be a danger of going too far

in that direction, but I threw out the suggestion nevertheless.

I think something along that line would tend tD simplify and

shorten the rules.

Mr. Robinson. There is a reason for omitting them, which

I may cxplain. I understand that the conmittee on civil rules

agreed not to have a section on definitions because definitions
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for the pur-pose of itigation sometimes are just too definite.

Mr Tolman informed me that after vr-, r ext e nsIve delbertio

the Advisory Conmittee on Civil Rules decIrded that there shou,',

not be a definition section. However, whether that should

,reclude us is a question that is up to the cootrnmitteo to decide.

1r. Youngquist. I did not have in mind that definitions

should be used for any purPose other than apr'ellatton; not to

ef~nfL nehat an indictment is or an attorney or a complaint or a

warrant or anything of that sort but simr-ljy i-n t}heae w- are

Ci-cussIng, to f1-fine the us, of the word "clerk" plus thre

words "committing magistrPte."

1\r. Holtznef- agrr with thm reporter. T think the

clarity with which the civil rules were drawn is something

to be- Rsmi•-d. They ,idi not have definitions, but used ,each

word in its ordinary andI accept-d sensr,. i think that there is

a veryr u -siI, ab 1 t-ndency te- havP too many definttLton sections.

I know that in cpytain cas.s of legislation it is cgrried to such

an ext~et thai-" distort the mianing of words, lik, ais f you

say7 "for the ,ureose... of this Act, the word 'table' ý inclu.. thr,

,rd ,cair, a " anr! that sort of thing.

That is the ty.2• -f th at is don(---. wit-, soiie nt .

IVI,. Y ust. Yco ihave a d" ..... si1atii± Li t..

uS c vil ...... U... The 3-yu h-aV a Ut 1CoUL1t

LýL&1 iiiciu

C';*iJlt':I.L . jiL. L

hi-. Youngqunot. WeIl, any act that is to ... done b.y th

clredone by the coirmit•tting if is to a•o bt
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ivi. iiol ±.- .zct Butbei wlay be soimc, that you fidaý" iaot warit

Uo apply it to. i thInk you woluld •u oursl into a gjoat is, eo

a.d labyriuth 'b doing that and by .-epeatin& the words li thd

four o± five cas is.

Mr. YoungquisL. I hocpe it may bc open to further discus-

sion.. I wade the suggs tIon on t'h last amendment, ard i1 I

may, I would likc to propose the amendment that line 10 read

"be sigU by ,the clerk under the seal of the court ov by the

cohmnitting nmagistr-ate, shall contain.

The Chairmad. Do you accept that, Mr. Pvedalie?

La.. iviedalie. Yes, sir.

ir. Crane. That thc-, warrant- issued by the, magistrate con-

tain the name of the court? Is a magistrate a court? is a

comm•1issioner a court?

Mr. kiedalie. It would say "The United States District

Cour't for the Southern District of h4ew York" or the "Eastern

District Court, or whatever tLhe state was.

Mr. Crane. It says that it lshall contain the name of the

court and the name of the defendant."

Dir. holtzoff. And the Commissioner's warrant gives the

name of that district court.

lvi . Seth. Yes, it does.

Mr. holtzoff. hýre- is n, difficulty about that.

Mir. beth. Could not all this be porovidod by the provision

undor Unitcd States Commissioner's proceeding stating that where

the word " tcourt" is used that it shall include the commissioners?

Mir. Crane. That is what I was asking before where we had

the discussion about the commissioners. Isn't he a part of the

court'? When you use the word "court," why is it necessary to say
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V any commissioner"? Isn't he part of the court? He is just a

functionary of the court.

vr. Holtzof'f. The reason it is necessary is because you

use thc word "clerk."

Mr. Crane. W'hy is it here? Why speak about the word

commissioner"?

Eir. Holtzof f1. Bocause the enabling act says district

court and United States Commissioners, and for the purpose of

our enabling act, there seems to be a definition of them.

MIr. Crane. That may be the answer to it, but I always

supposed that commissioners were really officers of the court.

hir. Holtzof'f. There is no doubt about that. I think he

clearly is. He is always treated as such.

The Chairman. We have a motion on the amendment presented

by Mr. iiedalie with the amendment by Mr. Youngquist, accepted

by YMr. ivicdalie. All those in favor of the motion say aye. I

(There was a chorus of ayes.)

The Chairman. All those opposed. (Silence.)

It is carried.

xr. Holtzoff. I have another motion. I move that we

strike out the last sentence. The last sentence says that the

court in its discretion may direct the clerk to issue a summons

0instead of a warrant. I believe that in the use of summonses

the discretion should bo with the United States Attorney rather

than with the court because The United--States Attorney will be

held responsible 74Pth, prisonerIs e, not the judge. I think

the Unitcd States Attorney should have the election as to when

the summons should be used rather than the court.
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Mr. Seth. Couldn't the United States Attorney make

application to the court?

xIc. Holtzoff. Yes, but this last sentence gives to the

court discretion to refuse to issue a summons instead of a

warrant.

Mr. iviedalic. We know how these things operate in large

metropolitan centers. The United States Attorney's office of

the Southern District of Iew York has something like 65 young

lawyers in addition to the head of the office. Very often

these young men are broken in by being allowed to appear before

the commissioner. It is the experience of many United States

Attorneys that some of these young men regard very petty offenses

as being almost capital offenses. come person with experience

should be with them to give them a word of caution.

Mr. Holtzoff. I think that is right so far as the Southern

District of New York is concerned because that is a tremendously

large office, and the Chicago office as well, but that is not

true of probably 90% of the United States Attorneys offices.

After all, we are dealing with the entire country. We must

bear in mind the rural courts as typical federal courts.

Now, of course you have young men, and they often should be

cautioned, but could not the word of caution come from their

chief?

Mr. Medalie. he does not often have the opportunity to do

so. I have in mind other districts, for example the Northern

District of New York. It is pretty well scattered, and when the

men are on assignment they are often located at places where

the chief has no -.pportunity to see them.
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Mr. Holtzoff. But in districts like that, isn't it the

practice to have nen who are experienced, not as in the large

cities.

Hr. Medalie. I think it would be a serious thing to leave

that in the hands of the prosecutor, considering the kind of

judicial system we have.

Mr. Holtzoff. The rule provides that sLuumonses may be

used instead of warrants. Now then, the question is who should

have the determination when the summons should be used instead

of the warrant? We are raking quite a radical change, and a

good one, in federal procedure, and I think that it should not

be the court but rather the prosecutor who should have the

* determination.

Mr. Youngquist. The fact that it is a radical change

makes it appropriate for use by the court rather than by

United States Attorneys. Your fear is that the court will

use that discretion too freely, and I think it is well founded

because 1 doubt that any judge would issue a summons instead of

a warrant unless there was really good reason for it. I have

no doubt that he would never do it without asking the United

States Attorney.

Mr. Crane. isn't the summons also signed by the judge?

Tho judge never does it of his own volition. i never heard of

that.

Kr. Holtzoff. But in the last sentence of this paragraph

the judge would have the discretion to deny a warrant and issue

a su.,amons instead. i doubt whether that discrction should be

lodged with the judge; rather it should be with the United
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o tates Attorney.

Dir. Youngquist. This rule provides that. It says the

clerk shall forthwith issue the summons.

Mr. 11oltzoff. What actually happens is that the clerk

does not move hisEslf . The United States Attorney goes to the

clerk's office and says, "Givc mc a warrant," or "Give me a

,!

summons.

Mr. Medalie. It is just a routine matter. The minute the

indictment is r•ade, the clerk fills out a sheet of paper unless

the districtL attorney tells him not to.

±i+r. Wochsler. If therc is to be application by the

district attorney for process, couldn't paragraph (a) indicate

that?

Dr. Robinson. The American Law institute has that on

summons. it is on the left-hand page, page 6, section 196;

"When an indictment has been found or an information

filed against a person charging a misdemeanor only, if he

is not in custody or at large or bail for the offense

charged, the court or a judge thereof shall direct the

clerk to issue a summons instead of a warrant, if the

court or judge has reasonable ground to believe that the

p1erson will appear in response to a summnons.t

Mr. holtzoff. A judge may insist on a summons instead of

a warrant. We have had cases where particular judges would

take particular prejudice against specific statutes. WC had

1those situations recently.

Mvir. I'uedaiie. We should not have any difficulty about this.

If this summons business is worth doing at all, it is worth

trusting to the court. With respect to the commissioners, the
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district court has tromendous power over the conimi"sioners, and

if it does not ilkc what they are doing it just puts themal out.

Mir. holtzoff. I certainly do not think coi.,4issioncrs

should be trusted with a lot of authority, because in s.aný

cases co-m=issioners are persoes who can do a little clerical

wor, and that is about as far as they can go.

"r. Seth. Not those who try petty offenses?

Mr. lioltzoff. Those co=missioners have trial jurisdiction d4A

especially designated by the court.

Mr. Medalie. if a case is important enough the United

-tates Attorney dous not have to go to the United Stat-es

Commissioner; hc can go to the district judge.

,r. Holtzoff. I do not think that is done in many

uistricts. It may be done in the Southern District of i'ew

ork.. I ',now it is, but it is not done in the average district

because the average district covers quite an area and the judge

travels from oine division to anothcr, and they may be too far

apart..

M.. Meaaie. That happens wh,-n you are worried about thV

defend'ant gettin- awa. If it, is a serious case, say kidnapping

or extortion, the prrocedur is reallly initiated not by warrant

but b,, arrest, isn't it? The actual problem does not exist.

", holtzoff Very frcquent!>• it is initiated by warrant

bef- .. re the ara est is made. I "now of any n..b.r of important

cases 1111re we th s way-rant first; then made

the ra id an, arrestef tc d -fendant.

r.• .Mealie. Are a:u afraid that in case-• 2f t..at. kzind"

h-,e w"i.2r-or would is*ue Su',I o ryoPe s?

' r... Io ]. z f I mn h o~n 'v . , c•-'v: s• .L .. .
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Fl .r o u - i.]- c<as'-ls of o)-. ,l,•.r2J r. oAL _ or t wh7mt- -

-V, tlhi j w 1. 1- of bof ot!- vc-t I I ',s,-- arae, it 1, ,t o 9C P- y

v I1t~ o ")t cs~ Ls ()P~r ~? I]F Womild. r,~ c. That

a -o b z l,-nI~n 71 i

-I ;o, y- i 1. S; u=- .,'' ll". _ c:vo hlim-a suimnmons and hEl- w ].

OOrr'l LO']

~-,-.. -.

7()1 %-117: f XI '?( that- m-a,,ny, oMr)-; tn immortani; cas, P

flr•t dor2, c that wac,3 Th&, dr i t' Ict at orn5f- e; noteven ask

to th ts suane oa, wex -arra t 'he call.,~>th ~,fntls;

lawei-, , m. oa -, " u co£:, -n a Wueýk from next Tuisdsy with

:iour3 cI l fit?

i,'i. HLo! "tCi_, .,Thot • i., t.Ue onl•y ½'.• b t, ¢ease-..s ; "-, •:)n t

r.r, t. >"lR -,)J-tE,-rl- nIE" CSC s.

Ivr,. Youngqus. t It ,.ms to ,e- that if mccunissinsner3 are

re s, pon slblo- c~riovu,- to be vfested with authority to .'. tT-.r

a man shall be. held for the. grand jtlr', they should hl-avf: enough

authori t "Gto) say whethorr a defendant shoul.d he malci to appear by

0 unions or by a warrant

T..HoltCot. I rmi-ust. Corffess that m, ex;-riene l-acds re

not to have ,-oo high a rr'garrl for United States Cori.ssl..er..

The Cha.i-roan. We havi a motion here. Your motion was

to strIke out the worlds givi.ng the comrt discretion?

il.r. {olt.,.oC. Y1.s.

The Chairmnan. I "s-hOU!,i th~in.k a good. part of" It wc',ild ,iere-"f
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pon w', ic.h-,L or• p i2s:
& warrent. ! ow somm_ ""(•n who dc) not; f.lcn sur",onsr-°.

If the:d •,,- -to signL,- both_, theyý ciay reflect as ,to whichr, wrulic'

T); -j u L a • I-a t 1 l- u' %ar (

Yo-iur_ next vu!L seems to Lndicate t.athe, judge s.gns the

sum.ornses, but t hat -s rather unasual.

Hic. oltzorf. The next rule' indicates the form the summons

shall be in and f the orm of the warrant. Fere the judge &o'-'S

nr)t heLre to s, I rn te()-n,, u,,von, s, but it mrerl-, gives . residual

powerý tothe couor to lnt' r-,os; and say to the clerk not to

issue P. warrant but, issue a sutmmons inster ad.

s. D-ssion, Isn't that- what the court is forr

hr. 3rn. Wull, who would have -ic-scret,1ILon? The attorney?

111. Ho!toff. I would say that "f this sA-enc(, was out,

the United Stat(s AMtLorripy would ask the clek.

Mr. Crafne. Don't you think that many Unitezr States

Attor nc-s are just as overzealous as any commLissioner in V, .ing

t-he ot-h-er wa-y7.

',:r. Holtzcoff. No. li"ly observation has been that the ovýr-

ze-lousri&"se of thoec ,r. NlKdal••e referred to is limited to a

few big citi- whj're the custom has beem to take very young

IP ,:nz- Assistant T e. tates Attorneys, brilliant law-school

graduates, but those itt very little experience. in the rural

distr-,icts anr smaller towns you find older men as Assistant

UniteOd tates Attorn;ys, anc there the over7,ealotsness is

absent.

We have notLcf-d it Ln the Department, btt it is confined

to two or three large centers, and pattictarly to 1iew York.
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1,r. W achslcr. To bring this di.,cussIonr to a head, 1 rove

the fol_!e(wine: thle reolt be achiev-,d b; drafting firSt that

the summons shall "ssue autoaatically upon application either

by the clerl: or the com.Tssioner, as the case ma- be.

1,Ir. Youngquist. Appliostion by whom?

Mr. Wechsler. The United States Attorney.

(Continuing) And second that in the case of an a-pcipcation

for a warrant of arrest, it br, not automatic for issuance either

by the court or by the commissioner, but they both have juris-

diction to issue a warrant of arrest.

Dhr. Holttzoff. That is all right as to th- complaint, of

c~~rse, but in the case of indictment the present system is to

issue the warrant auto-:matically. However, I think the United

Statrs Attorniy I.s in a, better !rosition to deteritne it.

l .r. Glucck. Well, someone must review the discretion of the

UnIted States Attorney.

1,1r. Crane. I hatc to ask these questions, but I must

confoss that I cannot quite get your viewp~oint on that. If

the application is made to somebody for a warrant or a sumn-ons,

it will always be the prosecuting attorney. If he asked for it,

that will be 7ranted except in some extreme cases, exceptional

cases. If he asks for a warrant, he goes to the cler' -nd gets

the warrant. Is the clerk going to the judge and sa: that

he should issue the summons?

I4Iay it not be that where there is a request for the

warr-ant that the attorney for the defendant, knowing that he is

there and that he will come, that they do not issue a warrant

but issuii a summons and he will bring him in?
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I cannot quite see the difficulty that you have in mind.

I cannot imagine a judge, as I know them, refusing anything that

the district attorney requested. Maybe I have not had any

experience with anything like that, but I cannot imagine It.

The Chairman. Elaybe we can ask Mr. Holtzoff whether there

are many cases where a judge and the district attorneys cannot

get along any too well.

Mr. Koltzoff. Those cases are In U4• . on

whre there mi•ght- be difficulty. Of course, today warrants

issue automatically. The court has no discretion to deny a

warrant after the indictment is found, but this provision will

give to the judge the authorily to refuse a warrant even after

the indictment is found.

Mr. Medalie. He has the authority where he may impose a

ten-year penalty,to suspend the sentence.

Mr. hloltzoff. I do not want to 1ipress t my

viewpoint on you

Mr. Crane. To, you have not as far as I am concerned. I

wanted to get your viewpoint.

IKr. Glueck. That last sentence more appropriately should

come at the end of section (a).

The Chairman. We have two unseconded motions before us:

Mr. Holtzoff's and MIr. Wechsler's. I think we should take care

of them.

Mr. Holtzoff. Su,,ppoSe T withdraw my motion.

Mr. Wechsl(r. 1 will withdraw mine if it will help.

The Chairman. Mo, we want to take care of that.

jvr. Medalle. It seems to me it is one of the most Immortant
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phases. I do not think we need to make a decision now. We

can debate it at another time. I think it is very important.

The Chairman. Mr. Wechsler's motion was that the summons

would be the normal course of procedure unless the court

ordered the warrant.

Mr. Wechsler. That the summons would issue automatically,

and that in the case of the warrant judicial discretion would

interpose.

Mr. Tjedalie. The procedure today to issue the warrant

on indictment automatically should be continued unless the

discretion is excrcised not to do so.

Mr. Crane. Yes.

Mr. Seasongood. The clement of tine may be important. It

should issue automatically unless there is some reason for not

issuing it.

Mr. Holtzoff. Yes. The judge may be I-R a division point

two or three. hundred miles from the pein-t--ef divisio which4

the arrest was made.

Mr. Wechsler. I think the point is sound. I withdraw the

motion.

The Chairman. Would you make a motion, Mr. Medalie, on

the point you mention that the reporter prepare a rule which

woulld embody the idea that the warrant shall be the automatic

procedure unless the Court orders otherwise?

Mr. Medalie. Yes, I think that covors it.

Mr. Holtzoff. My idea is it should be used by the Tnitcd

States Attorney or thre investigating officer and in petty cases

should be limited to this. For instance, an inspector or an
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officer of the Department catches somebody shooting wild duck

two minutes before sunrise. Shouldn't he issue a sumnmons?

Mr. Medalle. That is anotherprocedure. That procedure is

analogous to the traffic police issuing a summons instead of

arresting the defendant. That is not covered by this.

Mr. Holtzoff. I think it should be.

Mr. Medalie. It does not belong here.

Mr. Wechsler. If we cannot cover arrest, we cannot cover

summons.

Mr. Holtzoff. You would cover sunonses, if summonses

are y judicial process.

Mr. Crane. According to my New York timepiece, it is

half past one, and my digestion has not become accustomed to

the fact that it may be half past 12 here.

The Chairman. I was about to rule. We will adjourn for

lunch.

(Thereupon, at 12:30 o'clock p. m., a recess was taken

until 1:30 o'clock p. m. of the same day.)
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AFTERNOON SESSION

The proceedings were resumed at 1:30 o'clock p.m., at the

expiration of the recess.

PRESENT: Same as the morning session. Also Mr. John B.Waite.

RULE 4(b) (2)

The Chairman. Gentlemen, let us resume. I think we are

now up to Rule 4(b) (2).

Mr. Robinson. The principal question as to Rule 4(b) (2)

is whether or not the grammar or the style of expression on the

first line is adequate:

"The summons shall be the same as the warrant except

that it shall command that the defendant shall appear."

I had the advantage of talking that over with Mr. Holtzoff

and Mr. Tollman yesterday and some question was raised about it.

In the first place, is it clear?

The Chairman. It is clear, but I do not think it is

artistic.

Mr. Holtzoff. I suggest that it read:

"The summons shall be in the same form as the warrant)

except that it shall command the defendant to appear."

Mr. Seasongood. The thought occurs to me that it might be,

''except that the defendant shall not be arrested but shall be

0ordered," because, while it may be hypocritical, conceivably,

it will still allow arrest on a summons, instead of saying it

is the same.

While we are on that, it occurred to me, is your penalty

for contempt sufficient? There are other penalties for not

obeying it.

Mr. Holtzoff. You could issue a warrant.
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Mr. Seasongood. Will people say, "Well, after all, the

only penalty is for contempt, and I won't pay any attention to

it."

Mr. Holtzoff. Then he will issue a warrant if the defend-

ant does not appear.

Mr. Seasongood. Could anybody say that is a limitation,

that the only penalty is the penalty for contempt of court for

not obeying a summons?

Mr. Robinson. I tried to save space, possibly at some

cost.

Mr. Seasongood. I am not sure, but I present that question.

Mr. Robinson. If he does not appear in response to the

summons, then a varrant shall be issued. Perhaps that should

0be in.

Mr. Dession. That could be done in any case. That does

not have to go in.

Mr. Crane. I do not know, but any process of the court,

if it is disobeyed, is subject to contempt. Do you have to add

that to every order or process of the court? I did not think

that you needed to emphasize it. I may be wrong, but I took

for granted that any order or process, whether a summons or

warrant or any other order, civil or criminal, is subject to

*contempt.

The Chairman. That is true. This is the language so that

the man who receives it will be apprised of that fact.

Mr. Crane. That may be an answer, then.

Mr. Robinson. We will reword line 19, so that it will be

more finished. I think Mr. Holtzoff's suggestions are good,

except that I object to "in the same form." I want to indicate
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that It is in the same substance also.

Those are questions I have.

The Chairman. If there is nothing further, we will go

on to subdivision (c).

Mr. Robinson. That Rule 45 deals with the Rule 45, page

2, Service. That is carried over from the civil rules, and I

do not know that any comment or discussion is required.

The Chairman. You do not want to take it up now?

Mr. Robinson. No, sir. That subdivision (b), beginning

at line 28, as far as we get in the law of arrest and other

details of arrest, as we have suggested, it seems should come

at a later section.

Mr. Holtzoff. Well, that could hardly be within the scope

*of the Enabling Act.

Mr. Robinson. Well, I suppose arrest would be part of the

proceedings in a criminal case before arrest.

Mr. Holtzoff. Arrest without a warrant is not part of

2 the proceedings in the case.

Mr. Dession. I wonder about that. That is within the

terms and conditions under which such an affidavit might be

received and could include the time within which it is filed

after the arrest took place.

Mr. Holtzoff. Maybe that is so, but the manner of the

arrest itself, the right to make the arrest without a warrant,

would be outside the scope of the Enabling Act.

Mr. Dean. But that designation in the complaint would not

be sufficient unless it appeared therefrom that the arrest had

been made under certain circumstances. How could that be beyond

our jurisdiction?



66

Mr. Holtzoff. Well, the validity of the complaint does

not depend on the legality of the arrest. That would be a

new rule of substantive .Arjzst,. There is many an illegal

arrest in which the defendant is afterwards prosecuted and

convicted, even though the manner of arrest may have been

illegal.

Mr. Dession. Well, the manner of making an arrest is

usually embodied in codes of procedure. In any case, I feel

very strongly that before we leave out anything of this kind

we ought to make every effort to make sure that we can't get

it into this. I think a code of criminal procedure which did

not cover arrest would hardly be worth our efforts.

Mr. Robinson. Mr. Waite's presence is not here. He is

one of our experts on arrest. He is to be here this afternoon.

Let us wait until he comes.

Mr. Holtzoff. Anyway, it does not come under this particu-

lar section.

The Chairman. That was merely brought up, as I understand

it, as a point to be kept in mind.

Mr. Dession. Yes. I wanted to be quite sure that we

were not leaving that out.
Mr. Dean.

_/ May I ask, in connection with (d), in the last sentence

on page 2, why is it provided that the officer need not have

the warrant in his possession in case of arrest?

Mr. Robinson. The reason for that is that there are

telegraphic communications to an officer which are used as

authority for making an arrest.

Mr. Holtzoff. Then it is an arrest without a warrant?

Mr. Robinson. Well, there has been a warrant issued.



67

Mr. Glueck. There is a warrant on file.

Mr. Holtzoff. The rule today is that in order to serve a

warrant legally and validly an officer must have the warrant

with him so that he can exhibit it to the person at the time.

Now, if he makes an arrest because he received authorita-

tive information by telephone, telegraph, or otherwise, that a

warrant has been issued against the defendant, the arrest is

nevertheless regarded as an arrest without a warrant and is

tested as to its vaidity in the same manner as any arrest by

warrant.

Now, this would change the rule of law on that point. I

do not see any particular objections to the proposed change in

that, although I think it is fair to say that it would change

the law.

Mr. Medalie. Yes, but there is a practical legal reason.

Of course, an arrest without a warrant means that the burden is

onthe arresting officer to prove probable cause, or whatever

the statutes or law of the state requires.

When he arrests upon a warrant he is protected by the

process, unless it was void, as, for example, issued by a

commissioner without a proper complaint being filed.

Now, practically it works this way. A warrant may be out

for a notorious character who can't be found. Every deputy

marshal in the district does not walk around with that warrant.

Furthermore, the deputy marshal having it may have gone out on

it, worked on it for a week, then given it up. Then when he

runs in to the defendant he has not the warrant in his possession.

He ought nevertheless be protected in making that arrest.

Mr. Holtzoff. I think so. I think this is a desirable



change. It does not hurt the defendant at all.

Mr. Dean. I am thinking of the situation where either you

have authority for the arrest on the basis of a warrant or you

have authority in the absence of a warrant. Now, in the case

of an ordinary marshal, where the warrant has been issued and

he is making the arrest in another district, he has reasonable

grounds to believe that the crime has been committed, and he is

sufficiently protected to arrest without a warrant because of

the issuance of a warrant in another place and the fact that

that was communicated to him by teletype.

Mr. Holtzoff. There is a point there, though. You know,

the Federal rule is that in order to justify an arrest without

a warrant it is not sufficient that the arresting officer have

reasonable ground to believe that the defendant has committed

a felony. There must be two elements: First, that the felony

must have actually been committed, and, second, that the arrest-

ing officer have reasonable ground to believe that the defendant

has committed such felony.

Now, sometimes it may turn out later that no felony has

actually been committed, although the warrant has been issued.

I have heard of very few suits for false imprisonment

against officers. However, they do lay themselves open to such

actions, and this rule would protect them, and I think perhaps

they are entitled to that protection.

I am in favor of the proposed change.

Mr. Dean. I am not sure of the law of arrest in the

Federal system, but my recollection is that if the officer has

reasonable grounds to believe that a felony has been committed

he is protected. In the event of private iate4'eAst, he must
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have two elements: First, reasonable grounds to believe that

the felony was committed by the defendant, and, second, that

the felony was actually committed.

Mr. Holtzoff. No. The Federal rule is, as, I think dis-

tinguished from the New York rule --

Mr. Crane. The New York rule is as you stated.

Mr. Holtzoff. It is also the Federal rule.

Mr. Crane. That is, in a felony case the felony must have

been committed and he must have reasonable grounds to believe

that the defendant committed it.

Mr. Holtzoff. There are certain states which have it that-
. , .- i' : ,i

way, but the states-have the two elements: that the felony was

committed and that the defendant committed it.

Mr. Glueck. In some states the Federal officer has no

more authority than a private citizen?

Mr. Holtzoff. That is correct. I know the 1934 Act, and

you may remember it, relating to the authority of F.B.I. agents

to make arrests, distinctly defines it that way. For that very

reason the protection which this draft would extend to a Federal

officer I think is very desirable.

Mr. Youngquist. Almost necessary.

Mr. Holtzoff. Yes.

Of course, officers sometimes have to take their chances.

They are not going to fail to arrest a man on a telegraphic

notice that the warrant is there merely because they cannot

comply with the letter of the statute. They assume they are

going to be protected, but this would protect them.

Mr. Dean. If that is the state of the Federal law, and

you are absolutely sure of that --
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Mr. Holtzoff. I am.

Mr. Dean. My objecticn is not well founded.

Mr. Youngquist. May I ask a question about the first

sentence on line 29? It says:

"The warrant shall be served or executed by the arrest

of the defendant."

What office does the word "serveN have?

Mr. Holtzoff. "Served or executed."

Mr. Youngquist. Well, a warrant is always executed by

making the arrest, is it not? He serves the summons, of course.

Mr. Robinson. You notice the heading there, "How Served."

Mr. Holtzoff. You speak of serving a warrant bymaking the

arrest, so either one is correct. You do not need both.

0Mr. Youngquist. You execute a warrant.

Mr. Dession. "Served" would refer only to leaving or

serving a cony.

Mr. Robinson. "Service" as a broader term is in line 24:

"service of all process," but line 28 would be certain to refer

to that, Mr. Youngquist.

Mr. Youngquist. It is not important, though.

Mr. Robinson. We will save as many words as we can.

The Chairman. Which one is going out.

0Mr. Robinson. "Served" would go out.

4 Mr. Longsdorf. Why not alter the headline in (d) by say-

ing, "Execution of Warrant"? )

Mr. Robinson. We just mentioned"warrants shall be

executed." "Served or" goes out.

Mr. Holtzoff. Are you changing the heading?

Mr. Robinson. Yes.
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Mr. Hoitzoff. How?

Mr. Robinson. Change "Served" to "Executed," so that it

reads, "How Executed."

Mr. Seasongocd May I raise a question? Should not you

leave out the word "request" in reference to the warrant?

Shouldn't he leave it, so there would not be a dispute as to

whether he requested it?

Mr. Holtzoff. You do not leave a copy with the defendant.

Mr. Seasongood. I should think he might want to see it.

Mr. Holtzoff. He has a right to be shown it.

Mr. Seasongood. He cannot keep it and show it to his

lawyer.

Mr. Holtzoff. No, but a warrant is not issued in dupli-

cate. There are no copies. You would have to change the

warrant procedure if you are going to do that.

Mr. Medalie. Practically no question comes up, because
must

the warrant/be returned, filed in court, in the interim between

the service or execution of the warrant and the arraignment.

The defendant is in no position to do anything. If he or his

lawyer wants to raise a fuss about it later, he has ample

opportunity to do it in the court files. Actually, if the

warrant is found to be illegal, it makes no difference, if he

*pleads to the indictment.

Mr. Youngquist. I once had the question of the sufficiency

of the warrant. We said, "Go ahead. We will issue a new one."

Mr. Seasongood. If you get an ordinary sum•mons in a civil

actlcn, you get e copy of it.

The Chairman. Yes, but you do not get a, writ of certiorari.

A summons is the only thing you do get.
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Vr. Robinson. Rule 4 (2) is an effort to save words and

space on criminal rules by tagging to the civil rules Rule 4,

on the left-hand side opposite the first page of this rule,

where you find the civil rule procedure, end then, moving on

back, go back to the A.L.I. Code.

Tho main thing js to refer to the civil rules system, and

that is on Rule 4. That shows how surmionses shall be served.

Mr. Longsdorf. Is it all right to refer to the civil

rules which permit service of summtons on a person at the

residentVof the defendant, or must there be actual personal

service on a, defendant himself in a criminal case?

Mr. Robinson. Tha:L is a question for us to decide.

Mr. Holtzoff. If you are going to punish the defendant

for contempt of court in the event that he fails to comply with

the summons, -ought not to be allowed to leave the summons

at his residence, and that Is what you can do und-]er the rules

of civil procedure.

Mr. Crane. Do you not think it is wise that we make these

rules for criminal r-rocedure complete in this, without referring

to anything else? What is the harm in leaving out the civil

rules altogether. Write out our own rules, so that anybody can

see what they are without referr* ng to anything else.

0 The Chairman. Your motion, Judge Crane, is that the

committee prepare a rule under this 4(d) (2), incorporating the

pertinent sections of the rules of civil procedure?

Mr. Crane. Yes.

The Chairman. Is there any debate on that motion?

Mr. Holtzoff. I second the motion.

Mr. Youngquist. They are very lengthy.
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The Chairman. I know, but I think the rules should stand'

by themselves.

Mr. Holtzoff. They are lengthy, but I do not think they

all apply to a criminal case.

Mr. Crane. I agree with you. I think that in a criminal

matter the defendant should be served personally. Take our big

cities. Who knows what their residences are?

Mr. Holtzoff. The civil rules refer to service on the

United States, service on corporations --

Mr. Crane. I just refer to service personally on the

defendant.

The Chairman. Let us dispose of this motion.

All those in favor of that motion say "aye."

(There was a chorus of ayes.)

The Chairman. Opposed, "no." (Silence.)

Very well, the motion is passed.

5 I am wondering if line 38 should be changed. You do not

speak of executing a summons.

Mr. Holtzoff. Wh1y not say "executed or served"?

Mr. Robinson. "Served" covers both.

Mr. Holtzoff. I think it does, too.

Mr. Dession. Do you want to make any arrangement for

0service on a corporation, in part (2), at the top of page 3?

The Chairman. Would not that come under the provisions that

are to be taken from the civil rules?

Mr. Dession. I should assume that it would, yes.

The Chairman. It is under (b) (3).

All right. Now, let us proceed to subsection (e).

Mr. Robinson. (e) was left in. Of course, in the civil
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rules it is designed to cover matters such as service by

publication, but that is impossible in a criminal case. That

is one clause that we left in on the remote possibility that

some m(zber of the committee might see some occasion for such

provision.

If there is no suggestion of any possibility of the use of

such a provision, I think we should just drop it..

Mr. Holtzoff. I move that we strike out subsection (e).

The Chairman. All those in favor say "aye."

(There was a chorus of ayes.)

The Chairman. Ooposed, "no." (Silence.)

The motion is carried.

Let us take up (f).

Mr. Holtzoff. I think (f) requires a change.

Mr. Longsdorff. Is that going to be all right in a

criminal case? Is it all right to make that applicable in

criminal cases?

Mr. Holtzoff. No. That would be a considerable change in

the existing law, but I think it would be a very desirable

change. Today a subpoena to a witness in a criminal case runs

throughout the United States. A warrant of arrest in a criminal

case runs only to the district. In other words, if you find an

indictment in szme district in New York and the defendant is

arrested in Brooklyn, you have to bring a removal proceeding to

take him across Brooklyn Bridge.

Mr. Crane. Is that so?

Mr. Holtzoff. Yes. We had a case where it took three

years to remove a defendant 4 -Jerse;o the Southern District

of New York.
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Mr. Seth. That would still be true under this.

Mr. Holtzoff. That would still be true under this, but

]ge would cure it between two districts ztt.w" t•t ZA&wt

A subpoena in a criminal case runs throughout the United

States, so that you can bring a witness from San Francisco to

New York, but a warrant gooz only within -district, and that

is the reason for the removal proceedings.

Mr. Glueck. Why should that be?

Mr. Seth. A subpoena on behalf of a defendant does not

run throughout the country.

Mr. Holtzoff. I myself think that a warrant of arrest

should run throughout the country, but I doubt very much whether

you could ever get Congress to accept any set of rules which

would permit a person to be moved across the continent without

a removal proceeding, although theoretically I would like to see

it done.

Mr. Youngquist. I do not think it should be.

Mr. Medalie. It works two ways. One is the abuse you get

in trying to get a man across the state line who is only a few

miles away. The other difficulty still exists today, in that

there are differences of opinion in different sections of the

country as to what constitutes a crime. Someone in Alabama may

get very excited about a labor leader in New York who while in

New York allegedly engaged in a conspiracy with someone down in

Birmingham or Mobile and bring him in when he ought not to be

brought in.

Now, it is difficult to work this out. The procedures

ought to be simplified. These obstructions ought to be stopped,

but it ought not to be possible to take people lightly from one
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Dart of the country to another.

Mr. Holtzoff. If you 6 removals automatically

when there was an indictment but not in a case where there was

only a commissioner's warrant, you might possibly meet the

Spoint.
Mr. Medalie. There are a lot of other difficulties. For

instance, what lawyers, rightly or wrongly, regard his present

abuse by the Government of the United States in picking out a

favorable district in which to prosecute oil people or tobacco

people or whatever it happens to be. It is a very complicated

thing, and we ought to be careful about any theoretical rules.

Mr. Holtzoff. This particular rule is very desirable.

This would make it unnecessary to have removal procedures as

0between two or three districts within the same state. That

certainly is innocuous.

Mr. Medalie. When you get back to that we will get it

sooner or later. I am troubled by one or two raw deals I got

from district judges in adjoining districts. And, on the other

hand, the fact that we can abuse our power when we are employed

by the Government.

Mr. Seth. The present law, I think, is that a summons

against a corporation runs throughout the United States in a

0criminal case. There are decisions to that effect, and why

should not these rules so provide? They do it right along

where a corporation is indicted. In Colorado they summon them

from anywhere.

I just make that as a suggestion -- why a summons against

a corporation at least should not run throughout the country.

Mr. Holtzoff. I do not understand that it runs throughout
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the United States. The corporation has to be located in the

district.

Mr. Seth. In criminal cases in recent indictments under

the Anti-Trust law in Denver they summoned corporations without

any more ado.

Mr. Holtzoff. Maybe they did not raise any question.

Mr. Seth. There are decisions to the effect that it runs

throughout the United States. There are two or three circuit

courtof appeals decisions. I make that as a suggestion.

6 Mr. Glueck. You would limit that to corporations, would

you?

Mr. Seth. That is my idea. That is the present law.

Mr. Wechsler. What is the affirmative task for extending

0 the scope of the warrant throughout the state rather than

limiting it to a district? Some states are rather large, and

that would mean that a man could be arrested and removed and

carried to another part of the state without any removal pro-

ceeding at all.

Mr. Holtzoff. Let us take the longest distance within a

state, El Paso to Dallas --

Mr. Seth. Make it Beaumont, in the eastern part, about

1500 miles or 1000 miles.

S Mr. Holtzoff. Why should not the man who committed the

crime in Dallas and escaped to El Paso be removed to Dallas?

We assume he is indicted at Dallas and he is arrested in

El Paso. Why should it be necessary to bring long, laborious

removal proceedings in order to decide whether he might be

taken across the state to Dallas?

Mr. Wechsler. Well, if you assume that he committed the
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crime and escaped, the case is weak, but let us assume that he--

Mr. Medalie. If that crime was being prosecuted by the

State, it would make no difference where he was. I have in

mind, for example, a man committing a crime in Buffalo, and he

0 happens to be in Long Island, summering there, in the eastern

district. Under the present Federal procedure you need removal

proceedings, but if he is indicted in Erie County and arrested

in Suffolk County, there is no trouble.

Mr. Wechsler. But if the provision be that he be arraigned

where he is arrested, then I take it there is no problem.

Mr. Medalie. But you haven't that in your state procedure,

where you take him from one end of the state And arraign him

and have him plead in the other end of the state without any

0 preliminaries. The sheriff or policeman can execute the

warrant and bring him to the other end of the State.

Mr. Holtzoff. Suppose a man is indicted in Buffalo and

arrested in Long Island. He is not arraigned in Long Island.

He is brought to Buffalo and arraigned there.

Mr. Seasongood. Isn't there a constitutional provision

that you shall be tried by jury in your own locality?

Mr. Holtzoff. No; where the crime was committed.

Mr. Seth. Wouldn't that be helped by a provision that a

warrant runs one hundred miles, like a subpoena?

Mr. Youngquist. This now seems to limit the serving of

the warrant to a district.

Mr. Holtzoff. Well, the present law limits it to the

district. This would limit it throughout the state.

Mr. Youngquist. It says that a warrant may be served

within the district. That seems to be inconsistent with the
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preceding sentence, which says that all process other than a

warrant or a subpoena may be served --

Mr. Holtzoff. That sentence would also have to go out.

Mr. Robinson. Would you want to change the word "district"

to "state" in line 52?

Mr. Holtzoff. Yes.

Mr. Youngquist. If you eliminate the word "warrant" in

line 48 --

Mr. Holtzoff. You do not need that sentence at all.

Mr. Youngquist. That is right.

Mr. Crane. The only thing we have to change is to take

out "a warrant or."'

The Chairman. In other words, we are taking out the words

"warrant or a" in line 48 and the sentence beginning on line 51,

I'a warrant may be served within the district."

Mr. Glueck. What about the case of a district covering

several states?

Mr. Holtzoff. There are not any such districts.

Mr. Seth. How does the preceding sentence read?

The Chairman. It reads the same as it is now except three

words in line 48 come out, namely, "warrant or a," so that it

reads:

"All process other than a subpoena may be served,"

and so forth.

If there is no objection,we will go on to (g).

Mr. Medalie. I am not sure about this yet, where there

is the territorial restriction on the service of a warrant.

Mr, Holtzoff. Well, the way it reads now is:

"All process other than a subpoena may be served
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anywhere within the territorial limits of the state."

Mr. Medalie. All right. I have it now.

Mr. Youngquist. May I ask a question? What does this

refer to? "When a statute of the United States so provides,

0 beyond the territorial limits of that state."

Are there such statutes?

Mr. Holtzoff. No.

Mr. Robinson. That is just for an eventualitywhich may

not occur.

Mr. Youngquist. Then we won't have to change the rules.

Mr. Holtzoff. I think this is just copied from the civil

rules and it is surplusage.

Mr. Wechsler. If there is not such an existing statute,

Wit should go out, I think.

Mr. Holtzoff. I would rather see it go out, because I

think it is misleading rather than truthful.

The Chairman. All right. If there is no objection, begin-

ning with the word "and" in line 50,to the end of that sentence/

will be deleted.

Let us consider (h).

Mr. Longsdorf. With reference to (g), do you want to

alter the words "serving the process" to include the word

0execute"?

Mr. Robinson. We decided that "serving" does include

"executing."

Mr. Longsdorf. All right.

The Chairman. Let us consider (h).

Mr. Wechsler. What is the point of (h), Mr. Chairman?

Does that mean that a defective warrant of arrest can be amended
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after it has been served and thus deprive the person who has

been arrested of civil rights?

Mr. Holtzoff. How does that deprive him of civil rights?

I do not think any arrested person has any civil right to be

liberated because someone made a mistake.

Mr. Wechsler. I was not suggesting a civil right to be

liberated. I meant if there has been a defect in the form of

process, in the sufficiency of process in which the arrest has

been made, do we mean that impropriety to be eliminated subse-

quently?

The Chairman. Does it necessarily follow from this rule

that it would affect the civil rights?

Mr. Holtzoff. You mean there might be an action of damageL

0because of that?

Mr. Wechsler. Yes.

Mr. Seasongood. I suggest: "Unless it appears that

material prejudice would result."

The Chairman. Does not the last clause safeguard that?

Mr. Crane. It can always cone up as a question of not

being permissible.

Mr. Youngquist. In the situation Mr. Wechsler proposes,

where a warrant is defective and an arrest is made in drcum-

0stances which would give rise to a cause of action for false

arrest, and thereafter the warrant is amended, does that

operate nunc pro tunc; and, secondly, is the deprivation of

the right to a cause of action for false arrest one of the

rights of the defendant referred to here? Or do these substan-

tial rights refer, as I should think properly they would, to

his rights in a criminal proceeding?
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Mr. Crane. Suppose a man's name was spelled wrong and

the "e" was left off at the end of a name. Suppose they put

it "Mac" instead of "Mc." Those are things that could be amended.

If an amendment did affect any substantial rights, he would not

be barred in the civil remedies that he had.

Mr. Holtzoff. Suppose a defendant is arrested under a

defective warrant. I do not think that that fact makes the

arrest void or the officer subject to a suit for damages, but

the warrant has to be void, not merely voidable, in order to

give rise to a cause of action for damages, so I am wondering

if your point is not perhaps academic.

Mr. Medalie. I think this section is unnecessary. When

a man is arrested and is before the court, it does not make any

0difference at all what kind of process he was brought in on.

Mr. Holtzoff. Mr. Welchslerowants to save his action for

damages for false arrest.

Mr. Medalie. Therefore, you do not need to amend the

warrant for any such reason.

Mr. Welchsler. I was searching for the purpose of this

subdivision.

Mr. Medalie. I think this is simply in conformity with

the civil rules that we do not need in criminal cases.

Mr. Holtzoff. I agree that this is absolutely unnecessary.

Mr. Medalie. There is a subject that y were vitally

interested in at one time, and that is search and seizure; and

if this has any effect on matters relating to search and

seizure, we ought to take it out, because there we are dealing

with something very, very serious.

Mr. Youngquist. I may just point out that this is not
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limited to warrants. It affects all process.

Mr. Holtzoff. Well, "process" has been defined so far as

either a summons or warrant.

Mr. Medalie. Now, if the warrant is defective and you

0 have the defendant, it does not matter if it is defective. If

the summons is defective, you can issue a new warrant or go

ahead with the summons or warrant, any way you wish to.

Mr. Seth. Don't you think the substitution for return

should go in?

Mr. Medalie. I do not think you need that, either.

Suppose the marshal makes an affidavit of service or a certi-

ficate. It does not require any new provision to let him put

in an additional certificate.

Mr. Seth. I do not know, but I think he should have the

right to amend the return. That should be permitted.

Mr. Holtzoff. What purpose does that serve?

Mr. Seth. Well, there may be some technicality raised

that the summons was not served by the proper officer.

Mr. Holtzoff. He can make an additional return. I do not

think we need a rule on that.

Mr. Robinson. Let us ask a question for the purpose of

the record, to state the distinction between civil rule and

criminal rule. Why is it in the civil and not in the criminal

rule?

Mr. Holtzoff. Because there is no such thing as a default

judgment in a criminal case, so that you do not need it.

Mr. Medalie. I think that it arises out of the old prac-

tice with respect to remedies and attachments and civil orders

of arrest. There are certain defects that are not fundamental,
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and in the civil practice it has been provided that there may

be amendments of those defects instead of voiding the attach-

ment or voiding the arrest.

Mr. Glueck. Apropos what you said before, what about the

situation where the warrant charges one crime and it turnsout

that another crime was committed? Does that affect it?

Mr. Medalie. No. You have the defendant there.

Mr. Glueck. So long as he is in, it does not make any

difference?

Mr. Medalie. That is like something which comes up in

connection with removal or extradiction. No matter how you have

the defendant, once you have him that does not affect it.

Mr. Holtzoff. So long as he is arrested, you can arraign

* him on any other charge.

Mr. Seasongood. I feel it should not be excluded. It is

in the statute law relating to criminal cases in Rule 4, page

3, in the United States Code. The exact terms are in there.

There is no harm in providing for an amendment, so long as the

substantial rights of the defendant are not affected. That has

been a rule so long that I do not see why we should leave it

out. That is Rule 4, page 3, (h).

Mr. Holtzoff. That is the civil rule. That is not the

* statute.

Mr Youngquist. The statutes begin at the bottom of that

page.

Mr. Robinson. Of course, he is talking about search

warrants for property as distinguished from a defective warrant

for arrest.

The courts overlook the defective warrants for arrest,
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since they have the defendant, and deal with him as if he was

brought in legally. But when you are talking about search

warrants for property, they will throw it out.

Mr. Holtzoff. Would it be fair to permit a search warrant

to be amended? I rather doubt it.

Mr. Robinson. That is a question that we picked up in

8 search and seizure, but if it is fair in one place it would be

8 fair in another, or vice versa.

Mr. Medalie. Except we are dealing with censtitutional

provisions. Certain rights arise from arrest.

Mr. Holtzoff. They are not the same, because once you

have the defendant in custody, the validity of the paper by

which he was brought in is an academic question.

Mr. Glueck. I often wonder why, if they throw the illegal

arrest evidence out, it is not a fieri facias case, if the

defendant was kidnapped and brought before --

Mr. Medalie. The logic is not involved. The question

involved is that of informing the judges. The question of

search and seizure has been abused, especially throughout the

prohibition era.

Mr. Seasongood. The statute I had in mind was Rule 4, page

6, amendment of process. It is Rule 4, page 6, Title 28, 767.

Mr. Holtzoff. That is taken from the Judicial Code. Title

28 does not relate to criminal process. That relates to civil

process.

Mr. Medalie. There is another fetish in our criminal law

that is to be affected, and that is one that relates to amend-

ment of an indictment. The judge may not put his pen to the

indictment. Quite a number of cases have followed the line of
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the Boyd case. Then they narrowed it down so that only the

count in the indictment which the judge tampered with is void.

Mr. Holtzoff. There is some logic to that, because the

grand jury finds thet.

Mr. Medalie. That is the theory of it.

Mr. Holtzoff. I move that we strike out paragraph (h).

The Chairman. Is there any further discussion on the

motion to strike out paragraph (h), Rule 4ii?
/

If not, all those in favor of the motion say "aye."

(There was a chorus of ayes.)

The Chairman. Opposed, "No." (Silence.)

Carried.

RULE 5

The Chairman. We shall now consider Rule 5.

Mr. Robinson. I believe Mr. Holtzoff has some suggestion

on this, too.

Mr. Holtzoff. The thought I had in mind is this: that

Rule 5 (a), the way it is now worded, seems to assume -- anyway,

it may be so construed as to mean -- there will be written

pleadings; and, of course, we do not have written pleadings in

criminal cases beyond the indictment, unless you have a

iS~t-f abatement or demurrer, but the ordinary plea in a

criminal case is oral.

Therefore, without endeavoring to suggest exact phrasing

at this point, because the reporter might be able to do it

alone better, I move that 5 (a) be rephrased, on the assumption)

that there will not be any written pleas.

The Chairmqn. In other words,what yrou want to avoid is

having this rule construed as meaning that the plea of the
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Mr. Holtzoff. Exactly. I move that it be rephrased so that

that construction be not possible.

Mr. Robinson. Some later rules raise the question

whether certain motions and pleadings may not be in writing,

and it may be decided or not by the committee that this business

of oral pleas of not guilty and all other pleas in a criminal

case being oral, be modified, in which event this might become

material.

Mr. Holtzoff. One of the main purposes of our work is to

WLA
simplify criminal proceedi-ng_. We should not take any steos to

complicate it.

After all, the average court sits about three or four days,

four times a year or twice a year. They find all the indict-

ments on the first day. They hear all their pleas on the

second day. If there are n pleas of not guilty, and sometimes

there are not, they try them on the third day and finish the

term.

Mr. Crane. I thought at first the affirmative pleas

should be written like in civil cases. That was quite an inno-

vation in my mind. It is quite an innovation because, when you

come to take the pleas, there are pleas taken down by the

stenographer or clerk. If you are going to have pleas taken

down in writing, like in a civil proceeding, it is a great

innovation. I have never heard of it in our State. I have

never heard of anything to be In writing by the defendant,

although he can make his motion, which nust be based on a

written plea, and they must make their motions and try out

their affirmatIve defenses.
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my own personal e~qxerience, that I have never heard of it..

Mr. Holtzoff. That motion would take the place of the

present dermirrer.

Mr. Crane. I did not mean that. I think it. should be based

on the pleadings in writing.

Mr. Robinson. We havo so many recorrimendations by judges,

lawyers, bar associations with regard to the requirement that,

pleas or alibis and that pleas of insanity should be made in

advance of trial that the defendant will offer such evidence on

tri al.

If you begin to try to draw a rule covering alibis and

insanity, leaving out affirmative defenses, for which there is

equally good r(-iason to have notice in advance --

The Chairman. 11hat would the other defenses be?

Mr. Crane. If you wish to go to Rule 8--

Ii ". Seth. Could not this rule be amended to provide that

pleas of guIlty, not guilty, nolo contendere should be oral and

all other pleas in writing?

14r. Robinson. What was your quesLion?

Mr. Seth. My question is, if there is any doubt about this

rule 5 (a), could not it be amended to provide that pleas of

guilty, not gu'lty, or nolo contendere should be oral and all

other' pleas in writing?

14r. Holtzoff. Rule 5 (a) provides that in _r*aes of

demurrers or pleps in bar you may make a motion, but a mot.on is

not a pleading. There is no written oleading provided for by

the rules other than the original indictment, and I therefore am

directing my thought to the idea that the way this Rule 5 (a) is
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wordeO seems to imply that there are pleadings to be served.

Mr. Robinson. Let us answer the Chairman's question first.

The Chairman. I will withdraw the question, because we are

getting into deep water.

9 Mr. Robinson. That is the reason, Judge Crane, for

written pleadings or motions following the indictment.

! have had exiuerJence with oral bonds oral recognizance-.

In the state practice I recall some of the trouble we got into

was because there was no provision for bonds in writing. At

least, our code provided that the defendant could come into

court with two sureties, stand before the court, tell the court

how much property they had, and all three would agree that they

would be held liable for a certain amount if the defendant did

not appear for trial.

Instead of that being a simple process, it proved to be

quite complicated, and it was very difficult --

1.r. Holtzoff. A bond is not a pleading. This rule refers

to pleadings

Mr. Robinson. I think my point is still good on this. In

other words, you cannot assume safely that by keeping the plead-

ings and motions oral you wJll make it simple. You are liable

to get into situations that are quite troublesome.

0 Mr. Holtzoff. I would. d1slike to see any~requirement

i u..ý .d which would require -thanto file d- nt pleas, be-

cause some of them cannot write their names. In the second

place, suppose he refuses.

Mr. Robinson. You might make the plea oral.

Mr. Holtzoff. I do not see what object is accomplJshed,

and, in addition to that, you are likely to create delays and
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have - -

The Chairman. We are going to get into a d¢iscussion of

this under Rule 8.

Your motion tentatively, Mr. Holtzoff, is that Rule 5 (a))

will be so phrased as to safeguard the right of the defendant

to make an oral plea?

Mr. Holtzoff. Yes.

The Chairman. Is there any further discussion of that?

Those in favor say "aye."

(There was a chorus of"ayes.") )

Opposed, "No." (Silence.)

It is carried tentatively.

Mr. Medalie. There is one other thing on 5 (a) I would

like to bring out. Lines 8 to 9 read:

"And similar paper shall be served upon each of the

parties d.rectly affected thereby."

Now, in practice what we are really doing is this. The

defendant serves papers only on the Government. He ought not

be compelled to serve it on each of the other defendants.

Mr. Holtzoff. Suppose you had a big mail fraud case. You

would not went to require one defendant to file a motion to

dismiss on all the co-defendants.

Mr. Medalie. That is the point involved.

Mr. Robinson. I want to state this principle that I

think also is controlling in our work. We want, of course,

these rules to be fair to the Government. At the same time

they must be fair to the defendant. We must have a balance

between the two.

I think we all agree we do not want just speedy and quick
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about short cuts to the penitentiary. We do not want short

cuts just for the Government's convenience."

You take a big case where there are 67 defendants or a

hundred defendants. If I am not mistaken, I have seen evidence

and heard observations with regard to fairness as to those

numerous defendants, to the effect that rights as between them-

selves are not adequately taken care of and that there probably

ought to be information available to the defendant as to what

the others are doing.

Mr. Holtzoff. This would impose a burden on the defendant

rather than help him. Here is a defendant who would have to

serve a motion to dismiss the indictment on all of the 49 co-

defendants as well as the United States Attorney. I thinkin-

stead of helping the defendant you are burdening him.

Mr. Robinson. What about the others, those who are getting

the notice?

Mr. Medalie. This is what happens, and I know what they

have in mind. Counsel for one of the defendants will make a

motion for a bill of particulars. He will do it so badly that

he will spoil the work being carefully done by another one of

counsel, and get it in and get a decision.

Now, I had an experience of that sort and was quite help-

less, even when I knew it. I did not think that a motion for a

bill of particulars should be made, because it would involve a

statement of the law, which would mean that the indictment was

good. The Government was anxious to wiggle out of an indictment

that it was stuck with. They foolishly indicted. Now, they

would gladly have gotten rid of it if they could have gotten a
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favorable judicial decision.

Counsel representing one of the defendants made a motion

which brought out a proposition of law which was distasteful

both to the Government and my client.

0 That is what they had in mind, but you are not adversely

affected by these things except to the extent that poor judg-

ment or poor strategy has been used.

Mr. Robinson. All this would amount to would be to give

you information about what these other defendants were doing.

Mr. Medelie. Here is the difficulty you have, and you

must state it frankly. Some defendants are able to get compe-

tent lawyers with experience, defendants who can pay well, and

the lawyers are willing to do a lot of work. In many of these

cases, even where there are defendants of that sort, who can

afford that kind of thing, there are some defendants who are

exceedingly unimportant, who cannot afford to spend money, who

cannot afford to get good defense counsel, and their lawyers

cannot even afford to do all the stenographic work and the

typewriting that goes with the case. It is a burden which

ought not to be imposed on poor defendants who cannot get that

service.

10 Mr. Holtzoff. I move that that lastclause, lines8 and 9,

* go out.

Mr. Medalie. Let us see practically what this really means

and whether we get notice. In the larger districts, the busy

districts -- New York, Brooklyn, Chicago -- the lawyers know

what is going on in the case. In New York it is publishedin

the Law Journal.

In districts where the court meets only occasionally and
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has motion terms, isn't it possible to keep in touch with the

motions that come on in the regular list?

Mr. Holtzoff. They do not have a regular list of those

cases, but what happens is that it is easier for a lawyer to

keep in touch, because in the case of those districts where a

criminal court is held twice or four times a year, all the

members who are practicing in the Federal court are in court on

the opening day of the term, because they all have several

cases.

Mr. Medalie. In other words, practically, we really know,

don't we?

Mr. Holtzoff. We do.

Mr. Robinson. What about civil cases? Wouldn't you know

in a civil case, too, just the same?

Mr. Medalie. You would in my district, because you would

read it in the Law Journal.

Mr. Holtzoff. The civil rules are so different from

criminal prosecutioni I do not think this is applicable. K

Mr. Robinson. It is a question whether it is.

Mr. Holtzoff. A civil case is a controversy between two

private individuals, which is different from criminal procedure.

Mr. Dean. In a case, for instance, where there are 60

defendants and one group wants to file demurrers, another a

motion for a bill of particulars, another a motion to quash,

are you going to require one of those defense counsel to serve

60 copies on counsel for the other defendants? It seems to me

it is a practicable question.

Mr. Robinson. That is an exceptional case. Take three in

a conspiracy case. You have got to have three defendants to
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have a conspiracy conviction in a Federal case.

Mr. Holtzoff. You have got to have two.

Mr. Robinson. That is right. Maybe you do have three or

four defendants, but you have got to fasten the guilt on at

least two in order to have a conviction for conspiracy. I

think I can pite a case where it has been extremely material to

each of the defendants to know how many of his co-defendants

were going to pass out of the picture.

Mr. Dean. That is true, but what can you do about it?

Mr. Holtzoff. Do not forget, too, that the number of

cases with numerous defendants is much larger in the Federal

courts than it is in the State courts, and this rule will

impose a terrific burden on the poor defendant who cannot

afford big stenographer's bills.

Mr. Youngquist. Well, isn't it taken care of by the pro-

vision that it shall be served on each of the parties directly

affected thereby?

If I am representing a defendant and make a motion to

dismiss, that will be not a motion to dismiss or quash the

indictment as a whole, but to dismiss as to my client.

Isn't that true in the case of every motion and every plea?

It goes to the one directly affected. Even if it be a bill of

particulars, that is a bill of particulars to him and not to

the others. He is the one making the motion on the one hand,

and the Government on the other, and if the Government files a

reply to same, as is later provided for in the rules, that is a

reply to a motion made by some particular defendant, and only

that defendant is affected, because even though there may be

ground for a motion to dismiss, it willbe effective only as to
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those who make the motion, and the indictment will stand as to

the others.

Mr. Holtzoff. But if that is so, then this provision is

surplusage. Then surely it should go out.

Mr. Youngquist. Is there any provision for the serving of

pleadings and motions on adverse parties elsewhere in the rules?

Mr. Holtzoff. Yes. (b) does that, the very next para-

graph.

Mr. Medalie. I think, answering your question, you have a

situation where, having over one hundred district judges, you

get a variety of interpretations. Also, having countless

counsel all over the country, you will get a variety of demands

and particulars. This is left unclear. You do not know whom

to serve.

Mr. Youngquist. I assume that, from the presence of the

word "directly," which is not in the civil rules, it was intend-

ed to follow somewhat along the lines that I have tried to state.

Mr. Crane. In connectinnwith that, who is to determine

whether a party is directly affected or not?

Mr. Youngquist. If a motion is made by a defendant, the

only one who could be directly affected would be the Government,

whatever his motion may be.

Mr. Holtzoff. Well, isn't that all the more reason for

striking it out, because then this provision is surplusage; and

yet it might be construed some other way.

If it is construed the way you say it is, it is certainly

unnecessary. The possible ambiguity in it is a source of

danger. Therefore I think the defendant is put at a disadvan-

tage.
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Mr. Youngquist. I would not see any particular harm in

striking it out as long as there is some provision for serving

on the United States Attorney, let us say, a motion made by a

defendant.

Mr. Holtzoff. That is taken care of by 5 (b).

Mr. Youngquist. That simply prescribes the method of

service. What is required you have got to find in (a).

Mr. Glueck. Why not just substitute "upon the Govern-

ment"'?

Mr. Holtzoff. "Upon the adverse party" I think would be

all right.

Mr. Youngquist. I think that would cover it.

Mr. Medalie. That would cover it.

The Chairman. The motion is to strike, in line 8, the

words "each of the parties" and to substitute "upon the adverse)

party," and to strike out the rest of the sentence.

Is that motion seconded?

(The motion was seconded.)

The Chairman. All those in favor of the motion say "Aye."

(There was a chorus of ayes.)

The Chairman. Opposed, "No." (Silence.) The motion is

carried.

Mr. Holtzoff. I would like to make a motion in reference

to line 7 of 5 (a). I think the words "offer of plea or

consent arrangement" should be stricken.

Mr. Crane. That was included in your motion as carried.

You asked the reporter to rewrite it so as to take out any

reference to pleading.

Mr. Youngquist. May I ask a question concerning the
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language appearing in lines 4 and 5, "unless the court otherwise

orders because of' numerous defendants."

Just what is that intended to cover?

Mr. Holtzoff. That would be out now.

The Chairman. In view of the changes in lines 8 and 9?

Mr. Holtzoff. Yes.

The Chairman. Is that so?

Mr. Robinson. Of course, that was a saving clause in

connection with our discussion before. The court could say

Defendant A, B, and C should be served, instead of sixty

defendants.

The Chairman. Does not that trouble relate to instances

where you have short terms with many judges?

0Mr. Robinson. When a man's life or liberty is at stake,

I do not think we ought to take that into consideration.

Mr. Eoltzoff. These terms are fixed by statute. We have

to take the courts as we find them.

Mr. Robinson. We have to take the rights of defendants as

we find them. Judges shift around in district courts.

Mr. Holtzoff. They cannot do it without the defendant's

consent.

Mr. Robinson. They usually consent to it. There are a

lot of shiftings.

Mr. Holtzoff. In the Federal courts?

Mr. Robinson. Yes.

Mr. Holtzoff. It is not done very often.

The Chairman. But if the changeis made in lines 8 and 9,)

does not the change as now suggested in lines 4 and 5 necess-

arily follow?
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Mr. Holtzoff. It does.

Mr. Robinson. I think it is rather unfortunate if it

does.

Mr. Seth. Does not the earlier language make the language

in lines 8 and 9 unnecessary?

Mr. Robinson. I was not noticing that, because it was

so definitely stated. I had not read my text here carefully

enough.

Mr. Holtzoff. I certainly think that lines 4 and 5 have

got to go out. Otherwise it would not serve any purpose here.

Mr. Dean. Mrý. Chairman, is it not the consensus that, on

Rule 5 (a), which was to be redrafted in order to make provision

for pleas, they need not be in writing; that all we need is that

in the event of a written motion it should be served on the

adverse parties? Haven't we said everything?

Mr. Crane. That is going to be rewritten. We can take it

up then.

The Chairman. With that understanding, we will pass on to

(b).

Mr. Medalie. Will you have the words "offer of plea or

consent arrangement"'?

Mr. Holtzoff. That is going out.

Mr. Seasongood. What about designation of record on appeal?

Isn't that beyond our jurisdiction?

Mr. Robinson. It is not a question of policy that the

committee has to find. We find, on drafting these rules,that

we keep running into matters of appeal. In other words, you

cannot assume that there is a sharp distinction between matters

of plea of guilty and matters following. Therefore, you have
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to consider appeals in many places, regardless of whether we

had any drafting in regard to appeal rules or not.

The Chairman. May I suggest that wherever a question comes

up as a question of appeal, as this one, we will indicate that

by brackets, so that we will have it called particularly to our

attention, so we won't skip it?

I think it is quite likely that our references may be

extended to include a revision of the appeals rules. Tenta-

tively we can leave these things in.

Mr. Holtzoff. May I suggest this, though, Mr. Chairman,

that even though the words "designation of record on appeal" do

not belong in this one, because that should be in one of the

subsequent rules which relates to appeals, under any circum-

stances I think perhaps these words or this phrase should go

out of this particular one.

The Chairman. All right. Do you agree to that?

Mr. Robinson. Yes, with this question. You notice tha

that, too, is a civil rule provision. As I have said, I want

all of your criticisms on the matters that really cannot be

carried over on civil rule analogy. At the same time I do not

want us to change too much the order as established in the civil

rules.

If we begin to leave a thing out as dealt with in the civil

rules at one point and proceed to make our own rearrangement, we

are going to get pretty far away from our plan of holding the

two systems of rules pretty closely together. That is my only

question.

Mr. Glueck. Besides, this deals only with one of a series

of documents with reference to service.
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The Chairman. All right. Let us consider (b).

Mr. Medalie. Is this under civil rule?

Mr. Holtzoff. There is a typographical error on line 13.

It says "services." It should be "service."

Mr. Medalie. I do not want to raise any question about the

civil rules, but isn't it the practice in New York that when the

other fellow's office is closed, you throw the pleading or

notice of motion through the slot in his door and make affidavit

to that effect? That is good service. You do not have to go

looking for him at his house.

Mr. Holtzoff. Yes. Well, line 21 takes care of that,

Mr. Medalie.

Mr. Medalie. If the office is closed or the person to be

*served has no office.

Now, if his office is closed, why, our practice is to throw

it in somehow, either over the transom or through the slot.

Pendell
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Mr. Holtzoff. Lines 19 and 20 take care of that, on page

2,--

Tior, if there is no one in charge, leaving it in a

conspicuous place therein;"

Mr. Medalie. There might be an office boy in there, but

not in charge. The office is open.

Mr. Youngquist. Dropping it through the transom in a

conspicuous place is the point Mr. Holtzoff I think has in mind.

Mr. Medalie. This is not serious, but it incidentally

raises questions that run away from the normal practices today

in cities. I do not know how they do it in small towns. I

suppose with the lawyer out and the office closed you slip it

under the door.

Mr. Holtzoff. But it works all right in the Civil Rules.

Mr. Medalie. Yes. I hate to raise the question. There

is no use of our trying to amend the Civil Rules, and I think

there ought to be uniformity, I suppose.

The Chairman. I think we had better let it stand.

Mr. Medalie. I was simply noting my disapproval.

Mr. Robinson. The record will so show.

The Chairman. Proceed.

Mr. Glueck. That is"whenever under these rules service

is required." Surely the warrant we propose to serve personally?

The Chairman. This is under a caption of "Service of

Pleadings" as distinguished from the service of either'summons

or warrants.

Mr. Glueck. Quite true, but I was wondering whether the

expression "whenever under these rules'" is too broad, neverthe-

less.
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The Chairman. Oh, I get your point.

Mr. Holtzoff. I say it is taken from the Civil Rules and

it works out all right in the Civil Rules, because there is a

separate rule for service of summons, which is the initial

process for subsequent papers.

Mr. Glueck. The pleadings?

Mr. Holtzoff. Yes; and this phraseology is sanctioned by

the precedent of the Civil Rules.

Mr. Glueck. I am a little afraid, where criminal cases

are involved or personal liberty is involved, to have it this

loose.

Mr. Longsdorf. Mr. Chairman, may I make a suggestion that

I think may help to clear this up? You will find in numerous

statutes the language speaking of service, when they mean

service of papers in the case, and yet the statutes are worded

as if it might seem to mean service of summons or something of

that order.

Now, it is not the same kind of service, and it is not in-

tended to do the same sort of thing, and maybe if we bear that

in mind we will keep straight on this.

The Chairman. In the earlier rule you have dealt with

original process.

Mr. Longsdorf. Yes, exactly.

The Chairman. This deals with service of pleadings and

documents in the nature of pleadings. Then, Mr. Glueck, we are

driven either to following the language and conforming or

tak-ng it out. Which is the safer?

Mr. Glueck. I think the Reporter ought to note it and

see what he can do with it. The question is whether the caption

here takes care of this difficulty, or whether some change
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should be made in this expression, "whenever under these rules."

Mr. Holtzoff. Do not overlook this limitation, Mr. Glueck.

This refers to a party represented by attorney.

Mr. Glueck. I notice that.

Mr. Holtzoff. A person before he is arrested is not

represented by attorney.

Mr. Glueck. Occasionally he might be.

Mr. Holtzoff. Well, there would be no representation re-

quired because there is no action.

Mr. Youngquist. I do not think there is any danger, be-

cause of rule 4, where we have in great detail provided for

the service of process, both warrant and summons.

The Chairman. I agree with you.

Mr. Longsdorf. I had that in mind. I think that will

cover it.

Mr. Holtzoff. I think (c) should go out because it is not

at all applicable to criminal cases. That of course is a civil

rule, and I do not think it has any application to a criminal

case.

Mr. Robinson. Hold that for 8 again, will you? I think

that is tied up with our whole problem that we will get into in

Rule 8. If it is not, I will let you strike it out or do any-

thing you want to with it; but I suggest you defer it, there.

The Chairman. Fine. '(d);'.

(d) Filing.

Mr. Robinson. I suppose there is no problem there of

filing with the United States Commissioner, or anything of that

kind.

Mr. Dean. Do we hereafter require that certain of these
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pleadings and documents must be in writing and must be served?

Mr. Robinson. Yes.

Mr. Holtzoff. We have a written motion to take the place

of a demurrer.

Mr. Dean. But do we require that they be served?

The Chairman. Rule 8, we are talking about.

Mr. Robinson. It is in there.

The Chairman. Let us wait until we get to it. Then, I do

not know what will happen to it.

Subdivision (e).

Mr. Crane. Pass that.

Mr. Medalie. That means you can file an indictment by

giving it to the judge if the clerk is not around, if the other

pleadings are oral?

The Chairman. If you require a written alibi pleading or

a written insanity pleading, it shall be filed.

Mr. Robinson. What about an information?

Mr. Medalie. Yes, the pleading or the information could be

filed with the judge.

Mr. Robinson. Yes, or the information could be filed with

the clerk, although the indictment I suppose would have to be

returnable to the judge, would it not, to be operative in his

court?

Mr. Dession. You have to get leave of court to file it.

It is pro forma in some districts, but the Supreme Court has

held that the court is entitled to require some showing. Some-

times it is not required, sometimes it is.

Mr. Holtzoff. I think that is one of the things we should

change in these rules.
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Mr. Dession. The judge could be satisfied with anything

he likes. In some districts it has become pro forma. The in-

former still has leave to file in the record.

The Chairman. If there is nothing further on Rule 5, we

will proceed to Rule 6.

Rule 6. Time.

Mr. Robinson. That happens to be a rule which is just the

civil rule carried over with practically no change, so far.

Mr. Youngquist. Speaking of a legal holiday, I question

whether that is a federal legal holiday or state. The Civil

Rules use the same language as here, but as I recall it the

Appeals Rule says "federal or state holiday." Let us see where

I got that--on page 2, preceding page 2:

"Sundays or legal holidays, whether under federal law

or under the law of the state where the case is brought."

I do not know whether the Civil Rules have been construed

judicially in that regard or not.

Mr. Holtzoff. They have not.

Mr. Medalie. How many federal holidays are there?

Mr. Holtzoff. There aren't any.

The Chairman. Thanksgiving?

Mr. Youngquist. Wait a minute. Yes, that is a state holi-

day.

Mr. Holtzoff. The presidential proclamation has no legal

effect except in the District of Columbia and on federal reserv-

ations.

Mr. Youngquist. I thought the Fourth of July was a federal

holiday.

Mr. Holtzoff. No.



106
6o

Mr. Dean. It does not even have persuasive effect in

some jurisdictions.

Mr. Holtzoff. In fact it would be unconstitutional as a

federal holiday, except in the District of Columbia and on fed-

eral reservations.

Mr. Youngquist. What about the operation of the federal

courts?

Mr. Medalie. I have worked on legal holidays in federal

courts.

Mr. Holtzoff. Lots of federal courts are open.

Mr. Medalie. Especially if a Vermont judge came in and

did not recognize New York holidays.

Mr. Youngquist. The point I was making is, I do not see

why Congress could not declare certain holidays shall be ef-

fective with respect to all federal business.

Mr. Holtzoff. Oh, it has done that, but what I meant was,

there are no federal holidays that are effective anywhere ex-

cept in federal buildings and in the District of Columbia.

Mr. Youngquist. Well, that is true.

Mr. Medalie. Tell me what happens with banks? I do not

know much about it, but the bank has to stay closed on election

day, Thanksgiving, and I think Christmas Day and New Years day.

Mr. Holtzoff. That is because of state law.

Mr. Medalle. No, it applies to federal banks and the

national banks.

Mr. Holtzoff. I know. The rule as to banks is this--a bank

can close on any day on which you cannot present negotiable

paper under the laws of the state; that is, where you cannot

present negotiable paper on a state holiday; and that is why



7 107

even federal banks close on state holidays.

Mr. Medalie. We have solved the mystery.

Mr. Youngquist. I am interested. You say there are cert-

ain days upon which Congress says that federal business shall be

suspended. What are those?

Mr. Holtzoff. I haven't got them.

Mr. Youngquist. Would not that be a federal legal holiday?

Mr. Holtzoff. In that sense, yes. I thought you meant a

federal holiday within the state.

Mr. Youngquist. Oh, no; they couldn't do that, of course.

But these are ?*1courts we are dealing with, and they are

subject to a rule of Congress. I think in order to avoid

question we ought to follow the Criminal Appeals Rules so as to

make it both federal and state holidays; and we certainly have

good precedent for it. The Supreme Court has already adopted

it.

Mr. Holtzoff. The Civil Rules are more recent than the

Criminal Appeals Rules, and they do not use the words "federal

or state."

Mr. Robinson. I am told that one reason they did not put

the federal holidays in the Civil Rules is because there are no

federal holidays. That point was being discussed.

Mr. Seasongood. Election day with us is a half holiday,

and Saturday or Saturday afternoon is a half holiday.

Mr. Holtzoff. Lines 10 and 11 say--

"A half holiday shall be considered as other days and

not as a holiday."

Mr. Seasongood. Oh, yes; that is right.

The Chairman. Is there any objection to 6 (a) standing
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"1as is'"?

Mr. Dean. Might it not be well in the 9th line, where

you say

"When a period of time prescribed or allowed is less

than 7 days,"

and so and so, to make it read this way:

"When a period of time prescribed or allowed is ex-

pressed in a number of days as distinguished from weeks

or months, then intermediate Sundays or holidays shall be

excluded in the computation?"

Why do we limit it to 7 days?

The Chairman. I do not know what was controlling with the

draftsman of the civil rule, which uses exactly the same

language.

Mr. Youngquist. That is common state practice, too.

Mr. Medalie. If you had a 60-day period, just think of

all the Sundays and holidays you would take out; for instance,

a 60-day period from Labor Day in New York--Columbus Day--

election day.

The Chairman. Armistice day?

Mr., Medalie. Armistice and election day, and Thanksgiving

day, and your Sundays.

Mr. Youngquist. Iknow the practice in our state is that

whenever the period is not more than a week they exclude inter-

vening Sundays and holidays.

The Chairman. Is there anything on "(c)"? "(d)"?

Mr. Holtzoff. I want to make a suggestion as to (d).

This provides for 5 days.

The Chairman. Just a minute. I asked if there were any
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questions on "(d)". Did you have any, Judge Crane?

Mr. Crane. No, not at all.

The Chairman. (b), (c), and (d). That will be on page 2,

of Rule 6.

Mr. Holtzoff. This provision 6 (d) would provide for a 5-

days' notice of motion. Now, there we must bear in mind that

later on we provide for a motion instead of a demurrer, or a

motion to quash. Well, that might operate perfectly all right

in the large metropolitan centers, but it is impossible of oper-

ation in the average federal court where the term might last a

week and where the trials commence on the second or third day of

the term.

The defendant might be given a couple of hours to make his

motion, or a half a day, if he is going to make one; he cannot

take 5 days, because by taking 5 days he gets a 3 months' con-

tinuance.

Mr. Youngquist. But you have there-

"unless a different period is fixed by these rules or

by order of the court."

Mr. Holtzoff. It ought to be "by local rules."

Mr. Youngquist. "By order of the court."

Mr. Holtzoff. "By order of the court" I think applies to

* a specific case.

Mr. Youngquist. Yes.

Mr. Holtzoff. If you change the word "these" to "local"

that would meet the thing I have in mind. By local rules, in

other words, in some districts they might provide for 2 days'

notice, and in another, for 24 hours.

As a matter of fact it was found by experience that the 5-
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day notice under the Civil Rules is not operative in Chicago,

because they never had a 5-day notice, and they ignored that

Z L r Civil Rules.

Mr. Glueck. In practice do they use up the full 5 days?

Mr. Holtzoff. Most of them do. Well, it is not only

that, but the average. The average person that serves a notice

knows that he has to give notice returnable at least 5 days

later.

Mr. Seth. I think we should not pay too much attention to

the short terms in these districts. Five days' notice is

pretty short notice in lots of instances. I think the defend-

ant has some rights, and it should not be merely a question of

convenience to the government all the time. Now, that is my

frank opinion.

Mr. Holtzoff. Now, you take it in this form, the defend-

ant files a demurrer, and that demurrer may be argued the very

following morning. They would not postpone a trial because the

defendant filed a demurrer; whereas this rule in its present

form might mean that the case would go over for the term.

Mr. Robinson. If he doesn't have a lawyer, what does he

do in that sort of case?

Mr. Holtzoff. He does not demur if he doesn't have a

* lawyer.

Mr. Seth. Why should a man be indicted on Monday and

tried on Tuesday?

Mr. Holtzoff. Well, he would either be put on trial

Tuesday or he might have to languish in jail for two or three

months until the next term of court.

Mr. Seth. He probably would not be demurring; but there
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rights of the defendants to meet the convenience of the govern-

ment. If the court cannot reasonably handle it at the time,

why it should be put over until a later day.

The Chairman. Mr. Seth, these cases, as I got the picture--

and I must confess, coming from a district with fixed judges,

I was shocked by it--some of these district judges will move

about to five or six different places, and some of them are

places that are not very conspicuous on the map.

Mr. Seth. That is right.

The Chairman. -- except, I suppose, through some great

victory, some statute was amended to include the sitting of the

court in his home town; and I suppose that is going to be one

of the things that we won't dare touch, if we hope to get our

rules accepted by Congress. I think we have got to bend to it

a bit.

Mr. Seth. I think we have got to bend the other way if

we want to get them accepted by Congress, Mr. Vanderbilt.

Mr. Holtzoff. But that is the common practice.

Mr. Seth. I think that is the most serious difficulty

we confront. We have got to put up reasonable rules or Congress

will reject them.

Mr. Holtzoff. No, but Congress is perfectly satisfied with

the present practice. The only time we run any risk of re-

jection is when we change the practice.

Now, the only suggestion that I make as to this paragraph

is--and I so move--that in line 35 we change the phrase "these

rules" to "local rules".

Mr. Wechsler. Would it meet your point, Mr. Holtzoff, if
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the shortening of the time could be by the consent of the

defendant? If he is going to languish In jail throughout a

summer probably he would be glad to avoid it.

Mr. Medalie. What is the "confidence," Alex?

The Chairman. I remarked I thought Mr. Seth had a point,

there.

Mr. Holtzoff. And my answer was that you cannot meet

that point without changing the federal court system, and 75

percent of the places where federal court is held are of this

type, where court is held every six months, and then the judge

moves on.

Now, you talk about Congress changing those statutory

terms. Well, I would like to answer Mr. Wechsler's point.

You take your defendant who is out on bail, he could use this

rule for dilatory purposes. He would move to dismiss on an

indictment for insufficiency or some very minor ground and be

given his 5 days' motion. He could have the case thrown over

for the term.

Now, I think this is a matter that should be taken care

of by local rules. As I see it, in the big centers of popu-

lation there might not be any harm with this rule, but we have

got to look at the majority of the federal courts. The only

0 modification of this paragraph that I suggest is to insert the

word "local" in place of "these".

Mr. Medalie. You mean by rules of the district court?

Mr. Holtzoff. Yes.

Mr. Longsdorf. Then you destroy uniformity.

Mr. Holtzoff. But under the Civil Rules there are lots

of points that are handled by local rules, and I venture to
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say there will be lots of things under these rules that will

have to be handled by a local rule.

Mr. Seth. But not a matter of time. That is not handled

by a local rule. This is a civil rule.

0 Mr. Holtzoff. Yes, 6 (c); but I do not think it is appli-

cable to the criminal rule.

Mr. Seth. Well, these short terms you speak of operate

just as disastrously on civil cases as they do the criminal

cases.

Mr. Holtzoff. Yes, the defendants in civil cases get

civil cases thrown over for the term by filing a motion.

Mr. Seth. Sure.

Mr. Medalie. Not necessarily; cases on the calendar for

0 trial on a certain day, motions made returnable several days

later, the judge trying the case is not to be halted by that

motion if he doesn't want to be.

Mr. Holtzoff. But there is another point, there. Your

civil cases might be brought in vacation and just pending and

brought to issue before the term of court, but your criminal

case starts when the indictment is found, on the first day of

the term, and the defendant pleads the next day, an% pleads

"not guilty", and he is tried the day after.

Mr. Seth. Well, that is not right. It should not be

permitted.

Mr. Holtzoff. Well, it is done in 90 percent of the cases.

Mr. Seth. I know it is done in lots of cases, but it

works injustices.

Mr. Holtzoff. I do not think it does in actual practice.

Mr. Medalie. That depends of course on what crime is



114
14

charged. There are petty offences for which indiscriminately

acts of Congress prescribe ridiculous penalties, but they are

really petty cases.

Mr. Holtzoff. Of course 90 percent of the cases in the

average country federal court are liquor cases or natiofial-law

motor vehicle theft cases or Canadian and Mexican border

immigration cases, or the sale of liquor to Indians out in the

Indian country, and that accounts for about 90 percent of those

cases.

Mr. Seth. To get back to the automobile theft case,

some young fellow is arrested going through the country with a

car, indicted one day and put on trial the next, away from his

people, and it is not fair, whatever the necessity may be. I

have prosecuted them. I have done it over and over again.

Mr. Holtzoff. In some plee-s he would not even a
trial P1ac ,•A

Mr. Glueck. That is not the test. It seems to me, Mr.

Chairman, that the phraseology you have here covers the point

made by Mr. Holtzoff adequately. I interpret that, "or by

order of the court," to permit sufficient flexibility.

The Chairman. Yes, but should we not leave out the word,

by "these" rules?

Mr. Holtzoff. I would like to substitute the word "local"

for the word "these"--
order of

";by local rules or by/court."

Mr. Medalle. If you say "local" you create an ambiguity.

Mr. Glueck. Yes, you create confusion.

The Chairman. If you leave in "by these rules" those

words are meaningless, because we are putting in "5 days". Why
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not leave it up to the court each time?

Mr. Glueck. That is right.

Mr. Youngquist. I assume a different period is fixed by

these rules" somewhere in the rules. I have not seen it yet,

0 but I assume there is some different period fixed.

Mr. Holtzoff. That is under the Civil Rules. I do not

think you need it here.

Mr. Medalie. This language would permit reference to any

amendatory rules later. I think it ought to stay in these

rules.

Mr. Robinson. Just the same as the Civil Rules?

Mr. Medalie. You might have different provisions in the

other rules, even if you haven't got them In mind. Also, the

district court has its own experience, the judge also responds

reasonably to bar pressure. When the bar is annoyed and feels

that the practice is unfair he would provide appropriate rules.

I do not think there is a district in the country where the bar

is not hurt occasionally about things not working well and calls

it to the attention of the judges.

Through bar associations or otherwise rules are prepared

to meet those situations. The district court ought to be trusted

to have that power.

Mr. Holtzoff. But I would like to have a saving clause

which would permit the district court to change this.

Mr. Medalie. I agree with you about that, and if you

said, "a different period as fixed by these rules or by rule of

the district court t"--

Mr. Holtzoff. "or by rule of the district court."

Mr. Medalie. All three things in there, then that will
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amply safeguard.

Mr. Holtzoff. Yes. I did not catch your amendment. I

would be in favor of that.

Mr. Medalie. I move--

The Chairman (interposing). Before you put that, may I

ask this? I do not see why, if "as provided by these rules"

means rules of the Supreme Court, there is any sense in copying

them, because we might put in such saving clauses in each one

of these rules, looking to unimportant changes, and it seems to

me to be meaningless phraseology, if it means as I think It

means, the federal court rules. Is that sound, or isn't it?

Mr. Holtzoff. I think it is sound.

Mr. Medalie. You mean that if subsequently there is a

change of the time limitation in some other rules, you do not

need the words "fixed by these rules"--that would take care of

that?

The Chairman. That is right. The court would take care

of it.

Mr. Medalie. So the amendment we would make here would be

limited to district court rules?

Mr. Robinson. Are we justified in changing from the

district civil rules?

Mr. Medalie. I was thinking what you said this morning

about that. I do not care how you simplify the rules of

criminal procedure, the fact is, to a lawyer, however capable,

who has had no experience in criminal cases, a terror arises

and mystery pervades the court in which the criminal case is to

be tried, and if he can afford to have his client out of it, he

will, invariably. I recall seeing good counsel--they will
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always be afraid of criminal cases if they are not experienced.

Mr. Robinson. They certainly will, for there is a great

difference in the two procedures, even as to notice. We

cannot do anything about that, but we can, about this.

SMr. Medalie. But there is only one thing that will bring

about what you had in mind, and that is, if a larger number of

respectable lawyers will take criminal cases. For instance,

~ ill not be accused of having refused to take a

certain appeal. If he were a K. C. over in London he would

have taken it, even if he were abused for taking it.

Mr. Robinson. That is an ultimate thing, and these rules

cannot contribute to that ultimate end.

The Chairman. Coming back to this for a moment, whether

0we ought to use "these rules", which I take it we all agree

are meaningless, here, just because they are in the other rules,

I think we ought not to be bound by that.

Mr. Burke. Mr. Chairman, I move we omit the three words

"by these rules", and approve the form.

The Chairman. The motion is to omit the word "by these

rules or"?

Mr. Medalie. I should like to amend that motion to add

the words "or by the rule of the district court".

Mr. Crane. What does it means, "by order of the court"?

Mr. Medalie. That means in a specified proceeding.

Mr. Crane. You are going to make it read, "unless a

different period is fixed by local rules of the district court

or by order of the court"?

The Chairman. The motion as made by Mr. Burke would

leave the subordinate clause, "unless a different period is

fixed by order of the court."
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Mr. Crane. That would be very clumsy, would it not?

The Chairman. That is Mr. Burke's motion. Mr. Medalie

moves an amendment to that,

"unless a different period is fixed by local rules

0 or by"

Mr. Medalie. "Or by rule of the district court, or by".

Mr. Crane. Now, just a minute, before voting on that.

Isn't that a little clumsy? We now have to explain it to our-

selves, what it means. "Unless a different period is fixed by

the district court." It would be an order of the court. If

it is a local rule, it would be an order of court. If it is

made in special instances it means the same thing.

Mr. Wechsler. Suppose we said, "by order or rule of the

district court"?

Mr. Crane. Yes--"order or rule of the district court."

Mr. Medalie. I would agree to that.

Mr. Holtzoff. I agree to that. I think that is better.

The Chairman. Now we have before us Mr. Burke's motion,

and an amendment by Mr. Medalie.

Mr. Burke. I will accept the amendment by Mr. Medalie,

"order or rule".

Mr. Crane. "Order or rule of the court."

Mr. Medalie. "Of the district court."

Mr. Crane. "Of the district court."

The Chairman. The vote then will be on the motion as

amended.

Mr. Seth. That will permit the district courts to adopt

local rules each time, is that the understanding?

The Chairman. That is what it would come to.



119

19

Mr. Seth. I am against it.

Mr. Burke. I would be, if I thought it had that meaning,

but my impression was the order of court would be a sufficient

limitation in itself, but I see no objection to the rule,

Mr. Chairman, because the order of the court would have

to be a deciding factor in it anyway.

The Chairman. Perhaps we had better take a vote on it

separately. We will first vote on the amendment, which would

have the clause reading,

"unless a different time is fixed by rule or order

of the court."

After that, if it is carried, we will vote on the motion as

amended.

Mr. Glueck. "Order of the district court."

The Chairman. "Order of the district court."

Mr. Crane. "Unless a different period is fixed by the

order or rule of the district court"--is that it?

The Chairman. Yes. Are you ready for the vote on the

amendment?

Mr. Youngquist. That includes the original amendment,

plus the amendment to the amendment?

The Chairman. That is right.

Mr. Crane. That is the way that reads, now?

The Chairman. Yes.

(The motion to amend was agreed to, with one dissenting

vote.)

Mr. Medalie. I would like not to take advantage of an

overwhelming majority vote on this, because there must be

something definitely in mind in opposing the district court's
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power to have the rule, that I would like to know about.

Mr. Seth. I am opposed to doing anything that upsets the

uniformity of this practice, Mr. Medalie. The district courts

will have rules. They can make orders applicable to particular

0cases, but standing rules--you do not know whether you are

afoot or on horseback in different divisions of the same dis-

trict.

Mr. Glueck. I would like to raise the question apropos

of that, Mr. Chairman, if somewhere at the beginning or in the

commentaries it is proposed to mention the fact that in addi-

tion to these general rules we reserve the right of local

district courts to make special rules as to certain topics?

Mr. Holtzoff. That would be Rule 83.

0Mr. Glueck. It is in there?

The Chairman. I had supposed everybody had been through

the same sad troubles I was. I happened to be chairman of our

local district rules committee, and have had to read the

district rules from about twenty different districts. They

vary from a small sized book, in the Southern District of New

York, to something about 10 or 12 rules in other districts, and

I certainly think that the less district rules we get the better.

I agree thoroughly with you. Mr. Seth, on that, and yet

* you do have to give to the district court some small degree of

power in that direction.

Mr. Seth. I was a member of our district court rules and

had the same experience, Mr. Vanderbilt, and I want to avoid

it. I want them limited to the smallest scope possible.

Mr. Crane. I have had that. I was not sensible enough to

read all the local rules. I read all the general rules and



121

21

supposed of course they applied. I woke up later when I was

sitting as special master to find out there were also some local

rules which I did not discover.

The Chairmran. In your district, Judge, they are more

extensive in words than the general rules.

Mr. Crane. And sometimes a little hard to understand, and

I think it is a very confusing thing to have. They are maybe

an exception, here, but I suppose when they write the rules

for the district court--I am speaking of the civil rules--

they are applicable to all the courts, and when you come back

to these exceptions, why, what is the good of any local rules?

You might as well have local rules, to be done with it.

Mr. Medalie. I am beginning to weaken. I move to recon-

0sider my motion.

Mr. Youngquist. Second.

The question being put, the motion to reconsider was

carried, with one dissenting vote.

Mr. Crane. When in doubt, we will leave these to the

Reporter.

Mr. Seth. That is right.

Mr. Glueck. That still leaves the question, Mr. Chairman,

I take it, that you raised, whether the words of these rules

0are superfluous, providing 'Tby order of the court".

The Chairman. The matter is open for consideration.

Mr. Glueck. I would like to say a word to an amendment

which Mr. Medalie is trying to abandon--his own amendment.

I would like to say a word in support of it.

Mr. Medalie. As the minutes go by, I know the abandonment

is complete, now.
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Mr. Holtzoff. I think so. The thing that bothers me Is

a practical situation.

Mr. Seth. I think the matter should be referred to the

Reporter.

0 Mr. Holtzoff. It is the situation of courts where it is

impossible without changing the statutory terms o04having the

cases go over the term 5 5 days' notice. I would just

like to leave this rule out entirely, but you have got to give

flexibility to those courts, which form about 75 percent

probably of federal courts in the United States.

Now, that is the reason why I feel that we would be making

a grave mistake if we fixed 5-day notice. Now, it is true

we will provide for an exception by order of the court, but I

0 take it "order of the court" means an order in the case and not

a general order.

Mr. Crane. Now, that is what you think, and that is per-

haps so, but it certainly could make an order of court applying

to that term.

Mr. Seth. Yes.

Mr. Robinson. Or the next term.

Mr. Crane. Well, make it apply to that term; only going

to sit three days; and make it an order of court that motions

* shall be returnable within a day or so.

The Chairman. What Mr. Seth wants to do is put the burden

of deviation on the court.

Mr. Crane. I would just leave it as it is here, "unless

a different period is fixed by these rules or by order of the

court." Now, you say it is applicable in the particular case,

and if the court is only going to sit five days, it could say



123

23

so, and therefore the rule would be that the motion shall be

returnable in one day.

Mr. Holtzoff. I think that is all right. I would suggest

then that there might be comment made by the Reporter that by

0 the word "order" is intended either an order in the case or a

general order.

Mr. Crane. An order in the case, or for the term.

Mr. Seth. I would suggest the matter be left to the Re-

porter for further consideration.

Mr. Crane. Isn't that so? There is no limitation to the

court.

Mr. Holtzoff. The matter I have in mind is fully met by

the word "order", if it should be construed as meaning a general

order and is not to be limited to an order in a particular

case.

Mr. Crane. But they do have general orders for the

term.

Mr. Holtzoff. I suppose that is so.

Mr. Seasongood. Why can we not just make it--

"unless less time is fixed by order of the court for

the defendant or accused"

or--

Tunless accused is ordered to plead in a less time"?

Mr. Holtzoff. I do not think it should be only in favor of

the accused.

Mr. Crane. No.

Mr. Holtzoff. It should also work in favor of the Govern-

ment because otherwise a defendant could get the case continued

over the term by filing a motion to dismiss.
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Mr. Seasongood. "Unless the defendant is ordered to plead

in a less time."

Mr. Holtzoff. Oh.

Mr. Seasongood. I know in Kentucky for instance it would

be perfectly impossible. Your rules would never be adopted if

you were going to say that you had to wait five days, because

they go to these small places and are there a day or two at

most, and it is better to dispose of most of those cases, most

of which are small offences, expeditiously than to have the

thing go over six months. That is not a rule for accomplishing

speedy justice.

Mr. Crane. I think the court could make an order covering

that term, or case, or a year.

0Mr. Seasongood. Well, "unless the accused is ordered to

plead in a less time by the court."

Mr. Holtzoff. I think the word "order" in connection with

the Reporter will take care of that.

Mr. Crane. I think so.

The Chairman. Will somebody make the motion now, so our

record will show it.

Mr. Crane. I make the motion that the rule stand as it

is, (d), with perhaps a possible explanation, that "the order

0of the court" be explained so as to apply to the term--such

time as the court desires to fix.

Mr. Seth. I second that.

The Chairman. We are leaving out the words "by these

rules"? Those are out?

Mr. Seth. Yes.

Mr. Youngquist. "By these rules or".
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The Chairman. Yes, "'by these rules or", and the rest

stands. All right.

Anything else on section (3)?

Mr. Robinson. No. I have no comments.

Th-ie Chairman. If there is nothing further we will go on

to Rule 7.

Rule 7. Pleadings allowed; Form of Motions.

Mr. Robinson. In that rule 7 (a) the title should have the

words "and Motions" added, I believe-- "Pleadings and Motions"--

and then follow Mr. Holtzoff's suggestion early this afternoon,

if we are going to provide for "an oral plea or by other."

In line 3 I suppose we could say "there shall be a written

accusation and an answer either by oral or written plea or

motion; there may then be a reply by motion."

Mr. Seth. Shouldn't it be "either answer by plea or by

written motion," just the word "written" before "motion"?

Mr. Youngquist. Just a little further down in (b) (1) of

the same section, that application shall be by motion, and shall

be made in writing, unless made during the hearing and trial.

That might have connection with your suggestion.

Mr. Robinson. There again we may wish to consider putting

in "oral or in writing".

Mr. Medalie. I do not understand the last clause of the

first sentence. That is where there is a plead or a motion.

Why need there be a reply by motion? Of course I can understand

answering affidavits and things of that sort.

Mr. Robinson. This is the difficulty, there, Mr. Medalie,

and I am glad to put it before you because we want the answer

to it. Whatever you put into the rules, it adds to this
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proposition of the requirement of notice--the desire that as to

certain affirmative pleas, advance notice be given that such

pleas are to be made. Now, I have received from some bar

associations some rather extensive drafts of how you should draw

a requirement for a notice of alibi--it covers half a page or

three quarters, on just that one affirmative defense, alibi;

and we have received other recommendations from other sources

likewise.

The chief requirement of space in cases of that kind has

been due to uncertainty in regard to what the Government is

going to allege. As we all know, the indictment may recite the

defendant committed the offence on July 1, 1940, and then on

the trial, as we know, the Government may prove that the offence

was committed on any day within the period of the statute of

limitations prior to the filing of the indictment or the inform-

ation.

Now the defendant notices that that indictment or inform-

ation alleges that the offence was committed on July 1, 1940.

He wishes to plead and prove that he was in some place other

than the place where the offence was alleged to have been com-

mitted on July 1, 1940, so he files his notice to that effect.

Now, the Government in fairness to the defendant should be re-

quired to tell him, if it is not expecting to offer proof

limited to July 1, 1940, the Government should be required to

allege the date for which it is going to offer proof, so the

defendant will get information from the Government and the

Government will get information from the defendant, in order to

get together on that.

I think the Advisory Committee would not be willing to
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have those details written into the rules at the cost of a page

or two of space, and then maybe limited to only one or two of

the affirmative defences; therefore the objective of most of

rule 7 and a good deal of Rule 8 has been to provide for rather

flexible measures not specified in detailed rules, by which

such exchanges of information may be made as to permit a fair

application of the requirements of the principle that notice

should be given in regard to affirmative defences.

Mr. Medalie. Do you not deal with this elsewhere?

Mr. Robinson. Yes, in Rule 8; but you are asking about

this matter of reply. Now, the Reporter's difficulty there I

think is due to meeting some term which will indicate the

successive pleadings or motions by the prosecution and by the

defense, some term other than "answer" or "'reply".

The terms have not been used with strict legal accuracy in

line 3, as is clear, there. Some substitute term probably is

needed, and yet what we want is some term which will first

represent the Government's plea, the written accusation, then

in turn the response by the defendant, e" ther by way of plea or

motion, and then in turn what the Government files or presents

by way of the next step in the proceeding.

Mr. Dean. What could the Government's response be in a

0 case of that kind, where the defendant was required under the

rules to give an advance specification of its defense of alibi?

What would the Government reply be? That is what I cannot

visualize.

Mr. Robinson. I believe it would work out this way:

Here the defendant under the rule would come in and plead or

give notice that he plans to introduce on the trial of the
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case evidence to show that he was in a certain place other than

the place of the alleged offence on July 1, 1940, but if the

Government--this is his plea, motion, whatever you wish to call

it--but if the Government plans to offer evidence of some date

other than July 1, 1940, then he, the defendant, requests that

the Government be required to state the specific date on which

it is going to offer proof of his alleged offence; that is, the

date of the alleged offence which it expects to prove.

Now then, it would be up to the Government you see to

give notice of that, I will grant you, but you could talk about

bills of particulars as that, to take that place, but I do not

believe it should be quite that extensive. I know that bills of

particulars in some districts have come to be very seriously

abused. I do not think there ought to be, in this situation,

with the pleading of affirmative defenses, with the mutual ex-

changes of information by the Government and defendant, I do not

believe that it ought to be possible merely to use the situation

as a means of delay and obstruction; and therefore if we could

have something a little shorter, a little simpler than bills of

particulars, or what is commonly attached to that term in the

practice, the methods now used, I think we ought to try the

shorter method; and this is here to do that.

Mr. Dean. This is a bill of particulars in reverse?

Mr. Robinson. Well, in brief.

Mr. Crane. Let me ask you this question: How far can you

constitutionally go? because a defendant has never got to prove

his defense. A defendant has never got to prove his defense.

He may offer evidence, but the people have always got to prove

everything against him. All he has got to do is create a
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reasonable doubt. Now, how far can you go in requiring the

defendant constitutionally to set forth his defense? Has

that been passed upon by the court?

Mr. Robinson. Yes, sir; it has, in Ohio, in State versus

Thayer. That is one decision. Of course, alibi notice is a

law in Michigan, Mr. Waite.

Mr. Dean. About eight states now provide for notice of

alibi, several on insanity.

Mr. Robinson. I have the states.

Mr. Dean. In California the constitutional question came

up on conveying a specification of the insanity defense, and

they held it constitutional. You really require him to break

down his not guilty plea.

Mr. Crane. It is a statement of fact.

Mr. Holtzoff. There is nothing in the Constitution which

would preclude the legislature from saying to the defendant

"You shall not be allowed to produce evidence along a certain

line unless prior to the trial you will apprise the prosecuting

attorney of your intention to do so." That is all this

amounts to.

Mr. Medalie. I think we are bringing in this alibi

question here unnecessarily. Your subdivision deals with

pleadings. I do not think anything that has to do with

notice ought to be the subject of a section or subsection

dealing with pleadings. I think we ought to deal with it

separately.

Mr. Robinson. Let us get back to where out question

came up. The question was asked, why should there be any

occasion for the Government to file something in the nature of
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a reply? And my explanation is what I have given.

Mr. Medalie. The reply then would have to do with bills

of particulars, notices of 4ntention to prove a certain thing;

therefore would that logically belong in this subsection?

Mr. Robinson. We could of course enlarge the heading of

the subsection so far as that is concerned.

Mr. Medalle. Well, would it not be better to keep the sub-

section purely on pleadings and not create any questions in the

minds of practitioners as to what statutes to plead?

Mr. Robinson. All you would have would be simply--

"There shall be a written accusation and an answer

either by plea or by motion"?

Mr. Medalie. Then you have got the plea of guilty or not

guilty.

Mr. Robinson. Oh, that comes in 8.

Mr. Medalie. You also have a provision that you must get

• your demurrer.

Mr. Youngquist. Before we get through considering rules

7 and 8, we are going to encounter the distinct classes of

things we are dealing with. First you have three pleas, of

nolo contendere, guilty, and not guilty. Secondly, we have

those that we lump pretty much under the particular head of

"demurrer". That is another class.

Third, we have substantive ns, such as insanity at

the time of the commission of the offence, or justification,

which is mentioned here--various things of that class--and,

fourthly, we have those matters such as former jeopardy which

do not come under the head of demurrer nor under the head of

substantive defense, but must be and usually is imposed before
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trial; and fifth, what is proposed here, we have notice of

proposed defenses such as alibi and insanity, and I think be-

fore we are through we must deal with those five classes

separately, because they are so wholly different in their

* natures.

I am just giving you notice of the fact that as we go

through these I am going to express views in that direction.

Mr. Robinson. May I ask this--would you say we would have

to provide separate procedure for those five classes--what

might be called "affirmative defenses"? You say we deal with

them separately.

Mr. Youngquist. I think there must be a separate pro-

cedure. For Instance, plea of former jeopardy on one hand and

the notice of intention to claim an alibi on the other. They

are so unlike in their nature that you cannot consolidate them

under a single provision.

Mr. Holtzoff. One is not a defense. One is an affirma-

tive defense, the other is a notice that you intend to offer

certain evidence at the trial.

Mr. Robinson. But that, too, then is an affirmative de-

fense.

Mr. Holtzoff. No, no; alibi is not an affirmative defense.

Mr. Robinson. In a sense it is.

Mr. Youngquist.% The first is not an affirmative defense.

The first is in the nature of a plea in bar, such as former

jeopardy. It does not matter whether he has committed this

offence or not, he has been tried and convicted or pardoned.

That is one. The other, alibi or insanity, is merely a notice

that you intend to set up a substantive defense on the trial.
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Mr. Robinson. You see what we are trying to do here is

to simplify the procedure and unify it. This is based on a

pretty careful analysis of the defenses. I do not have the out-

line of it here, in which I think you will see that there is a

sufficient relationship, in the way of criminal pleading, that

would justify our considering them as a unit.

Mr. Youngquist. I am In full sympathy with your form here,

and I hope we can work it out, but I just wanted to call your

attention to the difference in characteristics of the five

different groups we are talking about.

The Chairman. Let us see if we can get somewhere on 7-(a).

Mr. Holtzoff. On 7 (a) I suggest we omit reference to

reply.

0Mr. Crane. I should think so, yes. I do not want to talk

all the time but I was thinking, I do not see how you can take

up something you can call a "pleading", if it involves this

thing of separate offences and comes in in 8; I think you have

to eliminate it.

Mr. Robinson. Couldn't we use some term other than "reply",

Judge?

Mr. Crane. I do not see any necessity for It.

Mr. Seth. Couldn't it just be a reply to the motion?

Mr. Crane. That is not a pleading.

Mr. Dean. With the language as broad as it is now it

indicates we are creating some such thing as a reply to a reply.

Mr. Holtzoff. Yes.

The Chairman. What is your motion, then, Judge Crane?

Mr. Crane. Just take out for the present, then, that there

may be a reply by motion. I do not think you need that.
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Mr. Medalie. Second that.

Mr. Robinson. Consent, so far as I am concerned.

Mr. Crane. You are going to have "oral" in there. There

should be a written accusation and an answer.

0 Mr. Holtzoff. (reading)

"There shall be a written accusation and a written

or oral plea or motion."

Mr. Crane. Yes.

Mr. Youngquist. No, wait a minute. The motion must

always be written.

The Chairman. "Oral plea or written motion."

Mr. Seth. That is right, "oral plea or written motion."

Mr. Holtzoff. I think there vQA• be an oral motion.

Mr. Youngquist. You require later that the motion shall

be in writing, in Rule 8.

Mr. Holtzoff. I can conceive that an oral motion might

be made in open court.

Mr. Crane. So can I.

Mr. Dean. Not a pleading.

Mr. Crane. I think you should keep these things separate.

Mr. Holtzoff. I think that is a good idea.

Mr. Crane. If you do not, you get them ambiguous.

0 Mr. Holtzoff. Rule 8 takes care of your motion.

Mr. Robinson. It is line 6. This takes care of the

rest. Then--

"No other pleadings shall be allowed* *"

Mr. Crane. Yes.

Mr. Robinson. (reading)

"and further action in the case shall be upon
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motions* *"

Mr. Crane. Yes.

Mr. Robinson. All right. Where would you stop the first

sentence?

Mr. Medalie. I would say "other" instead of "further".

Mr. Robinson. You mean on line 7?

Mr. Medalie. On line 7, you mean ':other" instead of

'"further."

Mr. Robinson. Yes.

The Chairman. Let us see if we can get this. Will you

read that one as you have it now, Mr. Robinson.

Mr. Robinson: (a) as I have it marked:

"Pleadings and Motions"--

0 changing the title, here.

l(a) Pleadings and Motions. There shall be a writte

accusation and an oral or written plea or motion"

Is that right?

The Chairman. I thought your motion cut out--

Mr. Crane. The motion was to make it--

Mr. Robinson. -- to leave nothing but "plea", is that

right, Judge Crane?

Mr. Crane. Yes.

Mr. Robinson. All right.

"answer and oral or written plea"?

Mr. Crane. Yes.

Mr. Robinson. The written accusation may be an indictment,

a presentment.

The Chairman. We abandoned that.

Mr. Robinson. We abolished it this morning---in spite of
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Mr. Crane. We left that to you, Mr. Reporter. Why don't

you put a parenthesis about that, because while the motion was

carried we think there may be something of a question presented,

that we had not thought of. We refer it to you. Put a paren-

thesis around that.

Mr. Robinson. I will bring the authority to you at the

next meeting.

"The written accusation may be an indictment, an

information, or a complaint. The plea shall be not guilty,

nolo contendere, or guilty."

With nolo contendere we have an issue, probably.

Mr. Crane. It is not an issue. I wrote you about it. I

just wanted to state what I said about it. I suppose all of

your practice is contrary to mine, but I never thought that was
and

a plea of any consequence. It is absolutely illogical/in my

state in a case I had to 'write" in we had to determine whether

it was a confession or was not, whether he was guilty or not,

under the third and fourth offences, which sent a man to jail

for life.

Now a nolo contendere of course puts in a plea in which

he virtually says "I am not guilty," but he goes to jail. Now,

is he guilty or isn't he guilty? It is such a ridiculous thing

to my mind that I do not see why it is perpetuated, unless

there be, as I think, as I understand there is, a use made of

it which I am not accustomed to; but we have guilty or not

guilty. A man is either guilty or he is not guilty, and you

cannot get away from that.

He says "I am not guilty, but I enter the plea of nolo
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contendere," and he goes to jail. The question came up where

that happened in our state under our statute, where a man goes

to jail for a fourth offence, and he entered that kind of plea

in another state. Now. was he guilty of the fourth offence,

or wasn't he? He said he was not guilty, but I admitted it in

the opinion of the court that I wrote, and the court admitted

it, that it was a plea of • guilty in the meaning of our

statute, so he was a fourth offender. He went to jail for

life.

But it seems so inconsistent, so absurd to say that a man

can go to jail for 10 or 20 years on a plea of nolo contendere,

yet he says he is not guilty.

Mr. Holtzoff. I do not think nolo contendere means that

he says that he is not guilty. I think nolo contendere, as you

6,K translate the Latin, means that he is not going to contest

your case.

Mr. Crane. Of course.

Mr. Holtzoff. It is not equivalent to an assertion of

innocense, quite the contrary. He doesn't want to formally

plead guilty but he says "I am not going to contest the case."

Mr. Crane. That is pretty thin. A man says I don't

want to contest this, but I am perfectly willing to go to jail

for 10 years or for 5 years. I am not guilty"--if that is what

it means. Now. I understand, and that is the reason I put the

caveat to what I am saying, that in the federal practice, in

civil suits, especially in these on the question of prosecutions,

some of the federal statutes, that plea of guilty can be taken

as prima facie evidence against other defendants in the same

litigation who were not in the criminal case when it was brought
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up, in the civil suits, where some of the defendants who

pleaded guilty, that it would be prima facie evidence against

some of the defendants in the civil case.

Now that kind of evidence I do not understand, and yet

if you put in the plea of nolo contendere then the Government

would have to prove the case as against the other defendants

in the civil suit. That has been explained to me by federal

judges in my State.

Mr. Youngquist. The plea of guilty constitutes prima

facie evidence in the subsequent civil suit. The plea of nolo

contendere does not.

Mir. Holtzoff. But against the same personk)

Mr. Youngquist. Against the same person, in each in-

stance.

Mr. Holtzoff. Not the others.

Mr. Crane. Why should you have such inconsistencies in the

law? Isn t t it a fiction sLmply of the spawning thing that we

are trying to get rid of, which is legal nomenclature that is

so contrary to fact? Why don't we confess the facts as they

are and state them?

Mr. Holtzoff. I agree this plea of nolo contendere has no

basis in logic, but sometimes it is useful to have illogical

things.

Mr. Crane. I agree to that.

Mr. Holtzoff. In the federal courts the plea of nolo

contendere is a very helpful plea.

The Chairman. For whom?

Mr. Holtzoff. For defendants as well as for the Govern-

ment. Now, I think in the Southern District of New York it

is very rarely used if at all, because they are accustomed to
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The Chairman. Is it not a bargaining plea?

Mr. Dean. Surely.

Mr. Holtzoff. Yes. It is very often a bargaining plea,

but at the same time it helps. I think it helps many of the

defendants.

Mr. Medalte. I think there is a practical reason that

does not arise in a state criminal prosecution, generally

speaking. People who are prosecuted in the state courts have

committed what people regard as crimes. Now, in the federal

courts many people are prosecuted for the commission of acts

which are made crimes by Congress. Many respectable people are

included in the accusations and are undoubtedly guilty, and

the real purpose of the prosecution is to accomplish something

else, perhaps to get a consent decree, antitrust cases, cases

affecting business, where Congress is putting penalties really

that are very very serious, and one of the outcomes of those

cases is that people are sued, made bankrupt. The common law

rule that a plea of nolo contendere does not carry an admission

with it enables these people to get rid of these accusations,

to pay the penalty, which is more often a fine than anything else,

and then take care of the civil litigation that arises out of

it without all of the consequences.

Now, there is another thing to consider there, too. The

contesting of some of these accusations is a very costly

business. These trials take a long time. The cost to the

Government and the accused, think of it. Now, it is illogical,

and the Judge is quite right about it, but it is exceedingly

practical in getting rid of something which does not ordinarily
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involve moral turpitude.

I have seen examples, which I think are rare, of persons

being allowed to plead nolo contendere in a mail fraud, that

is pretty bad, but in the antitrust litigation or where

business agreements are involved it does not outrage the moral

sense even though it is not very logical.

Mr. Holtzoff. Then, there is no stigma attached to the

plea of nolo contendere that would attach -same

Mr. Crane. Is it a fact that they do not go to jail on

such a plea?

Mr. Holtzoff. No, they can go to jail.

Mr. Crane. What kind of stigma is that?

Mr. Holtzoff. Prison sentences are not often imposed on
plea of nolo contendere. They are sometimes, but that is an

exception.

The Chairman. As part of the federal and local law I do

not think we can touch it.

Mr. Wechsler. I wanted to ask only if it is the intention

to permit the plea of nolo contendere to be filed without leave

of court.

Mr. Holtzoff. That should not be, and I do not suppose

that was the intention. The intention is to continue it in its

present form, where the court has to exclude or accept the plea.

The Chairman. You mean the court has to be a party to this

bargaining business?

Mr. Holtzoff. Oh, yes. The court may refuse to accept

the plea of nolo contendere.

Mr. Medalie. Either the prosecution or the court can
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refuse it.

Mr. Holtzoff. Yes.

Mr. Medalie. That is common law.

Mr. Youngquist. I think the common law rule is that the

plea of nolo contendere may never be interposed except with

the consent of the court.

Mr. Holtzoff. And with the consent of the prosecuting

attorney.

Mr. Youngquist. I am not so sure of that, but we might

write that In. I do not know why perhaps we shouldn't.

Mr. Glueck. Do you want to limit the discretion of the

prosecutor as to this and not his discretion as to other

features, such as accepting the plea of guilty to a lesser

offence than that actually committed, technically? It seems

to me if you write this in you open the whole vast field of

the extent to which you are going to discipline the discretion

of the prosecutor.

Mr. Holtzoff. Of course you do not have the problem in

the federal system that you have in the states, because in the

states the prosecutor is an Independent officer responsible to

nobody, elected to office, whereas the United States Attorney

is under the supervision of the Department of Justice, and in

all districts except one, the Southern District of New York,

ýa cannot even nolle pros. a case without the consent of the

prosecutor.

Mr. Medalie. You saw my correspondence with the Attorney

General when one of his deputies undertook to tell me I

couldn't?

Mr. Holtzoff. There is a special rule in the Department
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as to the Southern District of New York, because of the great

volume of business.

Mr. Medalie. I helped make that rule.

Mr. Holtzoff. This case you spoke of does not arise so

much because of the fact that the prosecuting attorney is not

an independent officer, he is responsible to nobody, as he is

in the states.

Mr. Wechsler. There is still a problem there, I should

hope we would consider, namely, the problem whether the

internal organization of the Department of Justice is sufficient

reason for paying no attention to the general issue with respect

to the acceptance of pleas. I do not mean to prejudge the

question but I think it is now to be discussed fully.

May I suggest, Mr. Chairman, that if the plea of nolo

contendere is to be retained that there ought to be in the rules

a section defining the circumstances under which it may be

used. It occurs to me further that it might be possible at

this stage to improve the situation somewhat by articulating

the considerations that ought to guide its use.

I think a similar section in connection with pleas of

guilty may point the answer to the problem of affirmative

defenses that we will come to, a section that will indicate

what the plea of not guilty puts in issue and what it does not

put in issue; but as a matter of draft technique I suggest to

the Reporter that a separation be made, and that a separate

provision of each one of these pleas dealing with the consider

ations specially applicable to each of them may help to define

some of these issues more clearly.

Mr. Crane. Then as I understand, if a man got to plead
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not guilty or guilty, it is going to hamper getting rid of

him some way easily without trial. Well, it is illogical, and I

see the difficulty of course when you have something that is

well written perhaps in the practice of states and also in the

Federal Government. It might be a very difficult thing to

become logical at the expense of overturning a long-established

usage, but personally I do not like fiction.

Mr. Youngquist. I think, with respect to Mr. Wechsler's

suggestion, if I understand it, this, so far as pleas of guilty

and pleas of not guilty are concerned, we need go no farther.

That is simply permitting the making of them.

So far as the pleas of nolo contendere are concerned we

should at least provide that they may not be made except by

consent of the court, but if we try to write into the rules

the circumstances under which the court should permit the making

of the plea we would get into a job that we could never finish.

So if it is to be in, it ought to be in with the simple pro-

vision that it shall be made only with the consent of the court,

and possibly as some one suggested, with the consent of the

United States Attorney; but I am not so sure of that.

Mr. Wechsler. I am not clear that it would not be possible

to have a rule which said that the plea of nolo contendere may

be filed with the consent of the court when reasonably necessary

to safeguard the rights in civil actions.

Mr. Holtzoff. I would not want to limit it to that. I

would not want to limit it to that.

Mr. Seasongood. Isn't there a provision--I thought Mr.

Seth was going to mention it before--that you have to assess

triple damages under the Antitrust Law if you find them guilty,

and
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and that this is a way of doing it?

Mr. Holtzoff. Yes.

Mr. Dean. That is the particular reason for it--the

triple damages under the Antitrust Law.

Mr. Crane. I knew there was some reason for it.

Mr. Seasongood. That is one of the reasons, isn't it?

Mr. Medalie. If we did not have so many of the federal

criminal statutes this would not raise the problem.

Mr. Crane. I did not know it was the province of the

court to undermine the will of Congress.

Mr. 1edalie. You are i~logical again. We still have our

difficulties.

Mr. Youngquist. I was noticing in one of the books that

Thurman Arnold wrote, he said that no business nan should feel

that an indictment for violation of the antitrust laws was any

reflection upon him.

The Chairman. Mr. Str-w~n has prepared a memorandum on

this plea, and I am arranging to have that mimeographed so we

may have it tonight, and I think perhaps it would be well to

withhold a vote on what seems to be a very useful matter--

Mr. Crane (interposing). Do not misunderstand me, Mr.

Chairman. I did not want to put it in the form of any proposal

to strike it out. I did want to have us pass upon it, at least,

after having us know what it was and what it was doing, and

that we were doing it for some useful purpose, if we are going

to continue it, because it did seem so illogical.

The Chairman. Now, if I could, I would like to have Mr.

Robinson read the 7 (a) as it is,passinfgfor a minute, over

this plea of nolo contendere, because I do not think we have
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just read it.

Mr. Robinson. (reading)

"Pleadings and Motions. There shall be a written

accusation and an oral or written plea. The written ac-

cusatlon may be an indictment, an information, or a com-

plaint. The plea shall be not guilty, nolo contendere,

or guilty. No other pleading shall be allowed, and other

action--"

changing "further" to "other"-

-- "in the case shall be upon motions presented by

the defendant and by the Government."

Mr. Holtzoff. I am wondering--this is a minor matter,

but--whether there is a possibility of misunderstanding. "The

written accusation may be an indictment, an information, or a

complaint. No other pleading shall be allowed." You might have

a complaint in a case first and an indictment afterwards, or a

complaint first, and an information afterwards.

Mr. Medalie. It would require no pleading. I do not

think you would need write anything about it.

Mr. Youngquist. No.

Mr. Medalie. Just the same as you might have an indictment

to supersede an indictment and have to have a new pleading.

Mr. Holtzoff. That is right.

Mr. Youngquist. May I raise another question in line 6,

"no other pleading shall be allowed." Should that be "no

other pleading shall be allowed?" because later we do I think

in section 8 refer to pleadings or those motions only.

Mr. Robinson. We have used "pleadings" four times there
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from the top of the page on down to the place you mention.

Do you wish to have it changed in each place?

Mr. Youngquist. If I am correct in my thought it should

be. Wait a minute. You would not want "motions" up there in

0 the heading, would you?

Mr. Robinson. We have "pleadings and motions."

Mr. Youngquist. Oh, yes, that is right.

Mr. Holtzoff. I think "motions" ought to be left out.

Mr. Youngquist. No.

Mr. Holtzoff. The heading, in view of the change of the

context.

Mr. Youngquist. No. The last sentence still shows

"motions".

Mr. Holtzoff. Oh, yes, that is right. I will withdraw

my suggestion.

Mr. Youngquist. That is a matter of detail. I am just

calling attention to it.

Mr. Robinson. I think that is a real improvement. After

this joint work here it has cut down the paragraph considerably

and simplified it.

The Chairman. Let us see if we have disposed of Mr.

Youngquist's suggestion. I do not believe we have.

Mr. Youngquist. As this (a) now reads, the only things

that are spoken of are the three pleas and motion, outside of

the accusation. The first heading is "Pleadings and Motions.'"

The Chairman. In other words, your thought is that

"pleadings" would be a better heading?

Mr. Youngquist. No. I am not quite sure, but I was

thinking more particularly of subsection (a), which does not now
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deal with pleadings but deals with pleas and motions--the

three traditional pleas, and, in addition to that, motions.

Mr. Glueck. But also "accusation"--an accusation plus a

plea is a pleading or pleadings.

Mr. Dean. "Pleading."

Mr. Youngquist. It is an accusation.

Mr. Holtzoff. Isn't an indictment a pleading?

Mr. Dean. Oh, just as much as a complaint in a civil

suit.

Mr. Holtzoff. I think an indictment is a pleading. You

speak of a "criminal pleading".

Mr. Youngquist. I am getting overtechnical I guess.

The Chairman. This then leaves open two questions, one,

as to whether the word "presentment" stays in or not, and

second, whether the phrase "nolo contendere" stays in or

not. Those will come up later for discussion.

Now, we will go on with subsection 1.

(1) Indictment; Waiver.

Mr. Robinson. Subsection (1),"Indictment; Waiver."

You notice you do not permit waiver where the indictment al-

leges a capital offence, but if it is a noncapital but infamous

offence there may be a waiver by the person if he

"informs the court either orally in open court or

by a written communication that he waives accusation by

indictment and consents to the filing of an information or

a complaint against him. In case of such waiver the

attorney for the government may by leave of court proceed

against the accused by information or complaint."

Mr. Holtzoff. Now right there.
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Mr. Robinson. Yes, Iwas just going to stop there. May

I explain it, and then you may have an opportunity. Would you

mind? Pardon me.

Mr. Holtzoff. It was just on this next sentence, I was

going to make a motion. Go ahead.

Mr. Robinson. Are you going to discuss the complaint?

Mr. Holtzoff. No, I wanted to move to strike out "by

leave of court".

Mr. Robinson. All right, we will go back to it. Why don't

you go ahead and state?

The Chairman. Line 17?

Mr. Holtzoff. Yes. Strike out the requirement that you

need leave of court to file an information. That is an anach-

ronism. I do not see why you should have to have leave of

court to file an information any more than you have to have a

leave of court to file an indictment.

Mr. Dean. But there is a lot more reason I think in that

situation, because you have some check by a grand jury sitting

there listening to the evidence, and you have had to go by

certain rules, but the information is a very broad power given

to the prosecutor. He simply takes it, writes it up in his

own way, and he signs his name, and he can use it in some

rather serious offences.

Mr. Holtzoff. At least in some of the States all prose-

cutions are by informations nowadays and the prosecuting

attorney does not have to secure leave of court to file the

information.

Mr. Dean. In many of those States. California happens

to be one--my State.
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Mr. Glueck. In Minnesota they do.

Mr. Dean. You have to have a preliminary examination

before you can get your indictment, you are bound over to the

grand jury following a hearing before a magistrate, so even

then you have a chance to make a record.

Mr. Seth. Does not that rule come up under subdivision 2?

Those special classes of informations I think ought to have

leave of court, where it is an infamous offence, and there

ought to be a record. of some kind, referring to some of the

recent decisions on habeas corpus.

The rule ought to carry a provision for a definite record

of the waiver, to be made in court in some way, but when we

come on to (2) there is no requirement, the ordinary require

ment of any leave of court, as I see it here, but this is just

a special type of information.

Mr. Holtzoff. I think it is an anomaly to require leave

of court to file any information, because the information

takes the place of your indictment, and it is like asking per-

mission of the court to prosecute somebody.

Mr. Medalie. The fact is that informations are filed

today in non-infamous crimes by the United States attorney

withou't leave of court, isn't that so?

Mr. Holtzoff. That is right.

Mr. Medalie. Now, nobody has made any objection to that

practice?

Mr. Holtzoff. No.

Mr. Medalie. And there seems to have been no injustice

that has come to our attention in connection with it.

On the other hand there are situations where analogously

to the state practice in certain crimes, though they can be
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prosecuted by information, they are in specific cases to be

prosecuted by indictment. To give you an example of it, in

New York misdemeanors may be prosecuted by information or by

indictment, and when the information is filed a defendant

sometimes moves that the case be prosecuted by indictment; in

some instances the court in the interests of justice makes an

order requiring that the district attorney proceed by indict-

ment if he can get one.

What you want to deal with here is that the court shall

still have the right to protect the defendant against having

to meet an accusation where the district attorney has simply

filed an information, and ought to have a safeguard of grand

jury supervision. Now probably it would be fair to say to

them that the defendant when proceeded against by information

ought to have the right to move the court that the district

attorney be directed to proceed by indictment if he procures

one.

Mr. Holtzoff. That is peculiar to New York State practice

I think.

Mr. Medalie. But it is a very just rule, and that is

just so it ought to be included in our final form.

Now, as far as the United States attorney filing inform-

ation against a person for a non-infamous offence, to meet it,

you would have to go through a month or two months? trial and

go to tremendous expense. Now, under certain conditions they

could present facts to the court showing that that was unjust

and thereby require an order of the court that an indictment be

procured before he is required to meet that sort of thing.

Mr. Glueck. George, in such cases as you have mentioned,
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is there a preliminary hearing before a commissioner?

Mr. Medalie. No.

Mr. Glueck. In other words, is there not one sifting

already?

Mr. Medalie. No.

Mr. Glueck. There is not?

Mr. Medalie. Today the United States attorney files in-

formation in these minor offences without a preliminary pro-

ceeding of any kind.

Mr. Holtzoff. Take the Pure Food Law, for example, that

is the type of case, or the Migratory Bird Act, where they file

t informations. Now, it seems to me--and I may be wrong on

it--it is a survival of an anachronism to require a leave of

court. In some jurisdictions they still adhere to the rule

that the United States attorney has to get a leave of court.

Now he gets it pro forma.

Mr. Medalie. I do not think he ought to be required to

get a leave of court, but where it appears it would be unjust

to proceed against the defendant, simply because the United

States Attorney chooses to, and where it is in the discretion

of the court, in the opinion of the court, in a proper case, to

have a grand jury pass upon it, he ought to get that protection.

Mr. Holtzoff. Well, you suggest we leave the phrase "by

leave of court" in this particular case, is that what you mean?

Is that what your suggestion is?

Mr. Medalie. "In case of such waiver the attorney for the

government may by leave of court proceed against the accused."

I don't think you need it. I think "by leave of court" is un-

necessary.
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Mr. Holtzoff. Well, that is what I say.

Mr. Medalie. And should be used only when there is a

particular motion made by the defendant.

Mr. Holtzoff. That is my point. I think "by leave of

court" ought to be omitted at this particular point.

Mr. Dean. I should like to ask this question: What kind
be

of showing could you make to a court, why you should/proceeded

against by way of indictment rather than by information?

Mr. Medalie. In these cases in New York these two things

are pointed out. Of course the court wants to have a notion

that you have a genuine defense to the accusation, otherwise

his discretion would not be moved, notwithstanding the minor

character of the offence; that it seriously affects a man's

property rights and business; the fact that he will be subjected

to a long and expensive trial.

Now without our saying so that will develop under the

common law of this provision as we make it. The courts will

begin to find their own good reasons and have a fair unanimity

of opinion as to what is fair and when they ought to act.

Mr. Holtzoff. Anyway, you agree to this particular

phrase being omitted?

Mr. Medalie. Yes. I do not think it is needed there.

Mr. Holtzoff. I move--

Mr. Seth (interposing) Don't you think it is needed in

this class of cases, this class of cases we are considering

now that have to be proceeded on by indictment, except where

the defendant waives indictment? I think the "leave of court"•

should remain in that type of case.

Mr. Robinson. I think the Advisory Committee before over-
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ruled it. As the law now is, Mr. Medalie, I do not follow

your statement. You have in mind the Albrecht case, decided

in 1926, in which the Supreme Court held that before a United

States attorney can file the information he must first obtain

leave of court, and before granting such leave the court must

in some way satisfy himself there is probable cause. (273

u.s.)

Mr. Holtzoff. I should like to see that law changed.

Mr. Medalie. Where the leave of court was specifically

needed for the filing of the information, is that the rule of

the Albrecht case?

Mr. Dession. Yes.

Mr. Crane. It said these cases have to be prosecuted--

Mr. Holtzoff. In some districts they do not seek

of court, but I think your information always starts out,

•The United States Attorney for such and such district, by

leave of court," and then he just goes ahead and files the in-

formation.

Mr. Dession. That is it.

Mr. Holtzoff. It is a legal fiction.

Mr. Dession. Yes.

Mr. Holtzoff. I think now it is a legal fiction. That

is why I want to abolish it, because it is a legal fiction.

Mr. Dession. The judge sometimes examines it. It is up

to the court, and in some districts it simply so reads but it

has never been submitted to the court at all, because the

prosecutor knows in general that that is acceptable. However,

there is nothing to stop the court in a particular case from

asking for a showing. That is the Albrecht case.
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question whether we shouldn't change the law on that point,

but I see the force of your remarks, George.

Mr. Youngquist. Of course what we are talking about here

relates to infamous crimes.

Mr. Medalie. Yes.

Mr. Crane. These are cases that you have to prosecute by

indictment unless the defendant waives, and I suppose it is

only a question of a court checking up on his waiver, that is

all.

Mr. Holtzoff. That is all.

The Chairman. Did we have a motion on this point?

Mr. Holtzoff. I move that we strike out the phrase "by

leave of court" in line 17 of the first page of rule 7.

The Chairman. Is that seconded?

Mr. Crane. Well, you want to make sure that the waiver

is put in proper shape-- "unless the person against whom the

accusation is to be filed informs the court." There is no

question about it then, is there? The court would know it then.

"Either orally in open court or by a written communication."

Now, a communication to whom? "that he waives accusation by

indictment.'" I think the court should check up on the waiver.

That is the only thing I see about it.

I think the court should check up on the waiver. If he

files it orally in open court of course there is the check-up,

and these pleas of guilty sometimes are forced--there is nothing

in that--and the communication, does that mean to the court?

If that is so, why that is checking up on it. The written

communication, to whom? The prosecuting attorney, I do not
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think that would be sufficient.

Mr. Youngquist. No, he "informs the court, either orally

in open court."

Mr. Medalie. Orally or in writing.

Mr. Crane. I think the communication should go to the

court. The court should check up on the waiver.

Tkie Chairman. It says that, Judge.

Mr. Crane. Yes, that is right.

Mr. Youngquist. I would like it better if it read,

11either orally in open court or in writing waives accusation.`

Mr. Wechsler. At the appropriate stage, Mr. Chairman, I

would like to move that that be confined to waiver in open

court. I cannot conceive of any procedure short of that that

will provide the protection that Judge Crane pointed out to be

necessary.

Mr. Holtzoff. You mean that the letter to the judge

from the defendant should not be sufficient?

Mr. Wechsler. Right.

Mr. Holtzoff. I am inclined to agree with Mr. Wechsler

on that.

Mr. Medalie. That would be "informs the court"?

Mr. Crane. "Orally."

Mr. Holtzoff. "Orally."

Mr. Medalie. "Orally or in writing."

Mr. Holtzoff. But it ought to be in open court.

Mr. Crane. I think so.

The Chairman. May we have a vote on the motion? The

first made is to delete the words in line 17 "by leave of

court".

Mr. Wechsler. My vote on that, Mr. Chairman, would be
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determined by the action taken on the preceding point. I would

favor that if it were "in open court".

Mr. Crane. Yes, so would I.

The Chairman. You want to joint with that a motion to

delete the words in lines 13 and 14, "or by a written comnuni-

cation'?

Mr. Wechsler. Yes.

Mr. Crane. Yes.

Mr. Holtzoff. Yes, I will join with him. I will make

that a part of my motion, Mr. Chairman.

Mr. Beth. That raises the question, in some of the dis-

tricts, of bringing the prisoner from a long distant division

where he is in jail before a court that is sitting, at a large

amount of expense. I do not think it makes any difference

whether it is in open court or in writing so long as the judge

determines the fact. The marshal might transport a prisoner 200

or 300 miles in my district to bring him before the court and

he not do anything when he got him there. He would have to

take him back.

Mr. Holtzoff. Ordinarily this will happen when the defend-

ant wants to plead guilty.

Mr. Seth. And he has been held over for the grand jury by

the United States commissioner.

Mr. Holtzoff. Yes. Now then, he wants to plead guilty

and have the thing over with instead of languishing in jail

three months or six months. He writes a letter to the clerk of

the court or the United States attorney, "I want to waive in-

dictment."

Mr. Seth. That is right.
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Mr. Holtzoff. Now, he ought to be brought into open

court so that the judge can be sure that he understands what he

is doing, but that would not be a useless trip, because probably

at the very same time he will probably also plead guilty and

his case be disposed of.

Mr. Seth. Yes, but he ought to communicate in some way

that he intends to waive before they bring him in.

Mr. Holtzoff. Of course, he would not be brought in

unless he indicates a desire to be brought in for that purpose.

Isn't that the way it would practically operate?

Mr. Wechsler. In any event, Mr. Chairman, you face the

difficulty the other way that seems to me more serious, be-

cause otherwise you face the possibility that if there is the

trial the defendant at the trial will claim that he signed the

waiver without knowing what he was doing, or that he was co-

erced, or if he pleads guilty, what is even worse, you will

face habeas corpus proceedings in which the basis of the com-

plaint will be that the waiver was either made ignorantly or

involuntarily.

Mr. Robinson. That is the reason the requirement for

writing is written here.

Mr. Holtzoff. I agree with Mr. Wechsler, the waiver

ought to be repeated even if it is made in writing, bet-oe

open court.

Mr. Seth. If the marshal transported a prisoner 200

miles without something, he would be disallowed his expenses.

Mr. Holtzoff. That has occurred, but that's the way this

would operate. He would not transport a prisoner 200 miles

without there being some reason for transporting him.
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Mr. Seth. There should be an order of court in advance.

I think the determination on final waiver should be in open

court. There should be a written request for the prisoner be-

fore the marshal goes for him.

Mr. Holtzoff. That is an administrative matter that could

be handled between the department and the marshal, but the

jurisdictional waiver so far as rules are concerned ought to be

in open court.

Mr. Seth. Unquestionably--and it ought to be made of

record.

Mr. Holtzoff. It ought to be made of record, of course.

Mr. Waite. Mr. Chairman, could I suggest this? As I

understand the purpose of this waiver it is one of expedition.

If we require the man to be brought into open court first,

somehow or other I do not know how, to signify his desire to

waive, and then go through the process of having him brought

into open court to declare his waiver, and then wait until we

can get an information written up, and then bring him into

court again to plead not guilty to that information, you might

just as well go through the regulary grand jury process in most

districts.

On the other hand I cannot see any serious danger if we

do not require his waiver in open court, if we have it in

writing. After all, the only difference is that the accusation

is over the signature of the district attorney rather than

coming from the grand jury, and I cannot see any sound basis

for his moving to quash on the ground that he did not know what

he was doing when he filed that waiver, because after all it

is essentially the same thing, the form and content of the
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accusation.

Mr. Youngquist. I think the practical working of that

would probably remove those objections. I used informations in

circumstances like this under the state law. What happens is

this: When the defendant indicates that he wants to plead

guilty and not wait for the grand jury, the prosecuting attorney

then prepares an information so that he may know what is in it.

The prisoner--with us it was by petition; here it would

be simply by waiver in open court--appears then with the United

States attorney and with his own counsel, if he has one, in

court, knowing at the time what the information contains, be-

cause he does not want to waive indictment unless he knows what

he is going to be charged with in the information.

He enters his plea of guilty forthwith and is sentenced.

That is the way that always worked with us.

Mr. Waite. You mean that the information is drafted be-

fore he is brought into court to waive?

Mr. Youngquist. Yes.

Mr. Holtzoff. I think It would generally operate that

way.

Mr. Youngquist. And certainly if I were counsel for the

defendant I would never let him waive the indictment without

his knowing what was in the information.

Mr. Waite. I am not familiar with very many district

attorneys. The prosecuting attorneys that I have known I think

would be very hesitant about drawing up the information before

they were asked to do so, on the strength the man might waive.

Mr. Youngquist. No, no, he asks.

Mr. Waite. Oh, I see.
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Mr. Youngquist. He asks for that in advance.

Mr. Waite. Oh. Then he waits until it is drawn up before

he asks again in open court?

Mr. Youngquist. Then he waives in open court.

Mr. Holtzoff. He indicates the intention of waiving. The

United States attorney draws the information, arranges for the

marshal to bring the prisoner into open court, and he then waives

in open court. Right then and there the information is filed.

The defendant generally pleads guilty and sentence would

be imposed. As to practical operation, it would all be done

simultaneously.

Mr. Medalie. The chances are the warden's commitment

would be ready for the man who asked for it.

The Chairman. Now, gentlemen, shall we vote? The motion

is to strike, in lines 13 and 14, the words "or by a written

communication", and in line 17, "by leave of court."

(The question being put, the Chair is in doubt.)

Mr. Youngquist. May I ask a question before we take the

other vote? Does this question of waiver arise anywhere else

under the rules, Mr. Reporter?

Mr. Holtzoff. No.

Mr. Robinson. No,sdr.

Mr. Youngquist. Only here?

Mr. Robinson. I think that is right. I do not believe

there is any in 8.

Mr. Wechsler. It arises in connection with counsel.

Is there not a provision for counsel?

Mr. Holtzoff. No, waiver of petitioners.

Mr. Robinson. This is the place where it is supposed to
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be provided for, waiver of indictment.

The Chairman. Let me get the vote.

Mr. Medalie. I have something troubling me here. I do

not like to dispense with the words "by written communication,"

at least not with the idea there. I think practically you do

want to save time, and you would, and the way that is done is to

have the defendant sign a waiver which can be filed in court.

I do not think we ought to cut this out of the draft.

The Chairman. You are voting No?

Mr. Medalie. Well, I wanted to explain it. I think it is

very important. Most of the work that will be done there in the

jails will be to have the defendants sign waivers, and they will

be asking for them so they can get their cases disposed of

speedily.

Mr. Holtzoff. But I think it is important to have the

waiver repeated in open court for the record.

Mr. Glueck. Why not say, "unless he indicates In open

court," which might mean either orally or written?

The Chairman. May I get the vote on this motion, first?

Mr. Medalie. I do not get the motion.

The Chairman. The motion is the original motion as to

which I was in doubt, which was, to delete the words in lines

13 and 14, "or by a written communication," and the words in

line 17, "by leave of court".

Mr. Medalie. I think they should be voted on separately.

The Chairman. We can, later.

(The motion is lost.)

Mr. Holtzoff. Then I would like to renew my motion to

strike out the words "by leave of court" in line 17.



161

The Chairman. Is that motion seconded?

Mr. Medalie. Seconded.

The Chairman. Is there any discussion? /
/

(The question being put, the motion is LOST.)

Mr. Glueck. As to the first item, I would move that we

substitute for the words there, "or by a written communication,"

-- in fact, substitute for lines 13 or 14, the statement,

"indicates in open court that he waives accusation." That would

make an indication either oral or written as necessary in indi-

vidual cases. It would read:

"unless the person against whom the accusation is to be

filed indicates in open court that he waives accusation."

Mr. Crane. Wouldn't that be covered by the consent of the

court?

Mr. Glueck. Well, that is the issue, whether we should

cut out the "written".

Mr. Youngquist. Well, not make them alternative but con-

junctive--"inform the court in writing in open court."

Mr. Holtzoff. Suppose the defendant is illiterate? That

is not a far-fetched idea, because we get a good many liquor-

law defendants up in the hills who may be illiterate.

Vir. Glueck. This is done before they get counsel.

Mr. Youngquist. He may sign with a cross.

Mr. Holtzoff. What is the object of requiring written

waiver?

The Chairman. Is there a second to Mr. Glueck's motion?

Mr. Youngquist. I second the motion.

Mr. Wechsler. What is the motion?

Mr. Glueck. The motion is that for lines 13 and 14 the
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language be substituted, "be filed, indicates in open court

that he waives," leaving out the alternative "'orally or by

written communicatlon"--"indicates in open court."

Mr. Medalle. Why do you use the word "indicate"? You are

going to get deep on that.

Mr. Youngquist. May I offer an amendment--"that he in-

forms the court in writing in open court".

Mr. Glueck. Well, I wanted to avoid that "court" and

"7open court" construction.

Mr. Holtzoff. Why not say, "waives in open court"? And

it could be either oral or written--"waives in open court."

Mr. Seth. Could we not follow the language of the old

statute waiving jury trials? First they required a writing,

then they amended, "to be entered of record"-- "which waiver

is to be entered of record."

Mr. Glueck. That is all right. I think that would be

all right.

Mr. Holtzoff. I move then we substitute for the phrase-

ology, "unless the person against whom the information is to be

filed waives accusation by indictment in open court, which

waiver shall be of record, and consents to the filing," and so

on.

Mr. Waite. That, Mr. Holtzoff, is again the motion to

preclude waiver in writing, is it not?

Mr. Holtzoff. It does not preclude it.

Mr. Waite. I am just trying to find out. Is that the

same motion in a different dress?

Mr. Seth. &s.

The Chairman. Yes, it definitely precludes a waiver in
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advance, not in court.

Mr. Holtzoff. In advance, yes.

Mr. Crane. The only thing I had in mind, I do not care

how you get it, whether it is oral or in writing, but it is

that the court, the judge, should check up on the waiver.

The Chairman. You have that, Judge, in this last clause.

Mr. Crane. Now, the Constitution says "indictment". We

are going a little far to get rid of it. My court very early

said he could not be tried by 12 jurors. The United States

Supreme Court did not follow that, did not approve it, and I

think the Supreme Court was right about it.

I do not think we ought to make these things to set forth

entirely. It does not work out right, because the principal

thing is that the defendant knows what he is charged with,

he pleads guilty to it, but I think there should be some check-

up by the court on any written communication rather than

as to whether or not a man is able to make his mark. They may

get a printed form and mark it, it comes in and is filed. The

judge may never see it. The information is filed, he pleads

guilty to an Infamous crime. I think they should be checked up.

Mr. Holtzoff. That would be saved by a provision "in

open court".

Mr. Crane. Oh, yes.

Mr. Wechsler. Why not do that? Why not have it read,

"unless the person against whom the accusation is to be filed

waives accusation by indictment"--period. Then the second

sentence, which reads that before accepting a plea on inform-

ation the court shall satisfy itself that the waiver was know-

ingly and voluntarily made--which will indicate that at some

stage before actual action is to be taken there has been a
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determination.that the man knew what he was doing.

Mr. Holtzoff. I venture to suggest that we leave this to

the Reporter to redraft, rather than trying to redraft it in /
committee.

Mr. Wechsler. I think so, too.

Mr. Holtzoff. I think the concensus is known, by this

time.

The Chairman. We only have four motions to entertain now,

gentlemen, so I think I will entertain one to adjourn until 8

o'clock.

Mr. Holtzoff. I so move.

The Chairman. Hearing no objection, it is carried.

(Whereupon, at 4:45 p.m., the Committee adjourned until

this evening at 8 p.m.)
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NIGHT SESSION

The proceedings were resumed at 8 o'clock p. m., at the

expiration of the recess.

The Chairman. Gentlemen, I think we came down on Rule 7 to

page 2, and then there seemed to be some question raised as to

the fourth and fifth words on the top of the page, 18, "or

complaint."

Mr. Robinson. Yes, sir.

Mr. Crane. What is that rule?

The Chairman. On page 2 of Rule 7, some question raised

as to the phrase on line 18 at the top of the page, "or com-

plaint." What is it, Mr. Reporter?

Mr. Robinson. That word "complaint" represents a possible

additional form of written accusation on which I should like to

have the views of the committee.

I happen to be familiar with the procedure in one state

where a complaint may be filed, sworn to by a private individual,

and signed by the private individual, then approved by the

prosecuting attorney and filed in a court having either mis-

demeanor or felony jurisdiction, and carried right on through

to a conviction or acquittal. In fact, sometimes a complaint

is filed in a committing magistrate's court, and that same com-

plaint signed by the private individual, approved by the pros-

ecuting attorney, serves as the basis for the binding over of

the defendant, and then after he is bound over that same com-

plaint is used in the trial court for his trial on the felony

charge. The procedure happens to be quite successful in that

state. It has been on the statute books there for, I believe,
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thirty-six years, and it has some advantages that I want to

mention to you.

I think perhaps I have mentioned one: that is the fact that

you may start out in the lowest court with the document, the

written accusation, and on that same accusation, without any

additional drafting or filing, carry the case on through to

completion.

Perhaps that is not as great an advantage as some that we

found in using it. If you have the affidavit--that is, the

complaint--sworn to by an individual who is the injured party,

it has been found that that person is bound to stick to his

story and, further, that the jury is likely to give more con-

sideration to the state's case because here it is, filed not by

some official prosecutor, but it is filed by a private citizen

like themselves, and therefore they are likely to give it a more

sympathetic hearing.

Now that is all I have to say about it. I just mention

it here as a possible additional form of accusation. It has

its objections, but from almost forty years of experience with

it in the state of Indiana it has been considered by lawyers,

officials there, as being more advantageous than the ordinary

information and certainly much more advantageous than the indict-

* ment.

Mr. Dean. If you used it, though, would it supplant the

indictment when you got up to the court of general jurisdiction?

Mr. Robinson. Oh, yes. Wait a minute. "Supplant"? Now,

by "supplant" you mean if you have a grand jury indictment. No,

no. If you have an indictment--

Mr. Dean. You would not have any necessity for an indict-
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ment or an information, as I understand, if you started in the

committing magistrate's court with the complaint.

Mr. Robinson. That is right.

Mr. Dean. But would you not run right in the teeth of your

constitutional provision with reference to indictment?

Mr. Robinson. That is in a federal court. In our state

court we did not have it, because by our Constitution there the

grand jury system is modified by permitting the filing of such a

complaint in a felony court as a basis for a charge there.

Mr. Dean. How could we do it in view of the constitutional

provision?

Mr. Robinson. Well, it would have to be used here as a

substitute for information.

Mr. Dean. Only for an information?

Mr. Robinson. That is right.

Mr. Crane. The only thing I am thinking about is, Would

that not add to confusion? Only one state, I believe, uses the

word "complaint": would that not add to the confusion as to what

was meant by it, when "information;' which simply means something

different from "indictment," really covers it?

Mr. Robinson. That is a possible objection, yes.

Mr. Holtzoff. It seems to me there is also another objec-

tion going to the principle of the thing. The federal system

today envisages a prosecution on the responsibility of the

official prosecutor only, whereas if you permit a private

2 individual to file a sworn complaint, even though it has to be

approved by the United States attorney, and have that take the

place of an information, you are putting the United States

attorney in a place where he can sort of shifthalf.o the
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responsibility at least for the prosecution, and you are much

more likely to have prosecutions based on animosity and for

personal reasons than you are when the United States attorney

subject to the control of the Department of Justice has to take

*full responsibility for instituting the prosecution.

Now, I do not see that you gain anything by using such a

complaint in lieu of an information. The suggestion that that

puts the complaining witness in a position where he cannot back

away from his story seems to me can be met by the thought that

every United States attorney anyway gets a written statement

from the complaining witness if there is one, and it is just as

hard to get away from that kind of statement as it is from one

that is used in lieu of an infbrmation.

Mr. Robinson. Pardon me just a second. On that point I

do not quite agree that that is accurately stated in that way,

because where it is filed in the court as a document of the

court it becomes a much more effective document than a mere

paper in the files of the United States attorney, which he

cannot introduce directly anyway.

Mr. Holtzoff. Well, an affidavit that the United States

attorney obtains from the complaining witness may be used to

confront the complaining witness if he reneges on the witness

stand; but I think the type of prosecutions we have in the fed-

eral courts is entirely different from those in state courts:

you do not have so many cases arising out of personal grievances.

Most of them are violations of statutes affecting the Government.

I do not see that you derive any advantage from this type of

prosecution, and you do have the disadvantage of relieving the

United States attorney of the moral responsibility for
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instituting a prosecution. I think that is a very important one.

Mr. Youngquist. If I might make this suggestion.

Mr. Robinson. Yes, sir.

Mr. Youngquist. Of course, the United States attorney would

0have to approve the complaint, as provided by the next sub-

division, but in line with what Judge Crane said this occurs to

me: In this particular paragraph that we are dealing with we are

dealing with infamous crimes only. Those cases that must be

tried by the district court ought, I think, be initiated by

indictment or by information. Before the committing magistrate

we have a complaint as the initial pleading.

Mr. Robinson. Yes, sir.

Mr. Youngquist. And we have also, as I recall it, in the

rules as well as in the statutes provision for trial of petit

offenses by the United States commissioners, who are the com-

mitting magistrates also, of course. Those may be tried on

complaint, if I recall it right, approved by the United States

attorney.

Why, then, should we not limit to indictments and

informations the proceedings in the district courts, which are

the ones of the higher grade ordinarily, and also limit com-

plaints to the committing magistrates whether for the initiation

of a charge of an infamous or capital crime and also the

initiation of the petit offenses that he may try? Would that

not be a more appropriate classification and a more appropriate

restriction of the use of the complaint?

The Chairman. I am impressed by that argument, Mr.

Youngquist. Judge Crane, to attempt to introduce a new

classification instead of simplifying this really complicates
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without any definite advantage that I can see to offset the

trouble we might get into by it.

Mr. Holtzoff. I move, then,--

Mr. Robinson (interposing). Pardon me. I will withdraw

the amendment to the motion. But we do not have the technical-

ity, do we, now, with the information that they used to have at

common law where an information had to be based on the affidavit

of some individual?

Mr. Holtzoff. Oh, no.

Mr. Robinson. And the prosecuting attorney had to state,

you know, that he is basing this information on affidavit.

3 Mr. Holtzoff. Oh, no. No.

Mr. Robinson. That has been one reason, one advantage of

the direct affidavit statement I was carrying on.

Mr. Holtzoff. The federal rule does not require it.

Mr. Robinson. Well, I just put that out for your consid-

eration. I shall be glad to knock that word out.

Mr. Longsdorf. You will find the words "information or

complaint" in the last line of section 541.

Mr. Robinson. Yes. Section 541 U. S. C. A. Misdemeanors,

petty offenses. All such petty offenses may be prosecuted on

information or complaint.

Mr. Holtzoff. Well, that refers to--

Mr. Youngquist. Petty offenses.

Mr. Longsdorf. Yes, only.

Mr. Holtzoff. There are three places where the word

"complaint" occurs.

Mr. Robinson. In other words, Mr. Longsdorf, your point is

that the term "complaint" already is used?
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Mr. Longsdorf. Yes, it is used, whatever it may mean.

Mr. Robinson. I think the point was worth bringing to your

attention. I should like, then, just to withdraw it, but with

the idea that is in our minds, and in case we do see some use

for the idea later, we can.

The Chairman. Now, that goes out in lines 18, 19, and 22.

Mr. Longsdorf. "Complaint"?

The Chairman. Yes.

Mr. Glueck. Lines 18, 19, and 22.

Mr. Robinson. And 23, it is.

The Chairman. Well, I am just sticking to the one section.

Mr. Robinson. Yes, sir.

The Chairman. Then, is there any need at all for that last

sentence of this subsection, beginning on line 21?

Mr. Youngquist. Yes.

Mr. Longsdorf. Yes.

Mr. Youngquist. One relates only to capital offenses.

The Chairman. That is the first sentence on lines 9 and 10.

Mr. Youngquist. Infamous offenses.

The Chairman. Which may be by indictment or information,

and then that is exactly the situation which is applicable to non-

infamous offenses.

Mr. Youngquist. But you might want to deal with a non-

infamous offense in the district court, and there you do it

either by indictment or by information.

Mr. Holtzoff. Yes. I think that is surplusage because you

have three classes: You have the capital offense,--

The Chairman. Which must be by indictment.

Mr. Holtzoff. -- the infamous offense, and noncapital, which
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must be by indictment unless there is a waiver,and noninfamous,

which may be either by indictment or information.

The Chairman. Without waiver.

Mr. Waite. Mr. Chairman, may I interject at this point a

question of definition on which I confess I am frightfully con-

fused: the matter of infamous crime. I have spent a great many

years trying to find out what it means, and I have not a

definition yet, or rather I have too many definitions, and it

is used here apparently in a significance with which I am not

familiar. From the fact that lines 21 and 22 provide that where

it is not an infamous crime an indictment is not necessary, it

apparently is meant to indicate by "infamous crime" the kind of

crime which is not covered by the jury trial provisions of the

Constitution. Well, that is the most important or one of the

most important provisions of the Constitution. Well now, it

seems that is a most unusual definition of "infamous crime,"

and I think we should have it defined one way or the other.

Mr. Holtzoff. The term "infamous crime" as used in the

constitutional provision has been defined by the Supreme Court

for the purposes of the constitutional provision as meaning any

crime which may be punished by imprisonment in the penitentiary

or at hard labor, and that has really become a word of art so far

as federal criminal law is concerned, I believe.

Mr. Glueck. It has been more than that.

Mr. Dession. One no longer knows what hard labor is.

Mr. Holtzoff. There is no more hard labor, but the line

is drawn as between a crime that may be punished by imprisonment

in the penitentiary and a crime that may not be punished by

imprisonment in the penitentiary.
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Mr. Crane. For a year. A year in the penitentiary or not

more than a year in the penitentiary.

Mr. Seth. Over a year.

Mr. Holtzoff. Not more than a year.

0Mr. Crane. A year or less. If it is more than a year--

Mr. Holtzoff. It is a penitentiary offense.

Mr. Robinson. A felony.

Mr. Crane. It is a felony, then, so far as this goes, the

indictment. We adopted it in the state of New York.

Mr. Holtzoff. Yes. Now, the Constitution uses the words

"infamous crime" in connection with the grand jury provision,

and the Supreme Court has defined "infamous" as meaning a crime

punishable by imprisonment in the penitentiary.

Mr. Waite. Now you are not suggesting that under the

Constitution a crime which is not punishable by imprisonment in

the penitentiary does not need indictment?

Mr. Longsdorf. That is right.

Mr. Holtzoff. That is right, because it is not an infamous

crime.

Mr. Seth. That is the federal rule.

Mr. Glueck. I thought the test was whether or not hard

labor was attached, in the Moreland case.

Mr. Holtzoff. No. They dropped the phrase "hard labor"

in k\recent statuteS and the Supreme Court has held that any

imprisonment in the penitentiary is included.

Mr. Crane. Just as a matter of interest, we had a difficult

problem because we adopted the same rule--It has always been

such--that any crime laid by the legislature punishable by

imprisonment in the penitentiary limited to a year be tried
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*,ýpecial 'ýiessionr that is, without indictment, and that was the

rule. Then came along these welfare statutes, the reform

statutes, which tried to discipline by control, and they said

that they could send these 'pecial ýessions prisoners to the

0penitentiary for an indeterminate sentence, which might last

three years; and the question then happened: What about this?

If they went to the penitentiary for more than a year they could

go for three years under this reform. That is, they have tried

to be reformed, not imprisoned. Another one of those things

that kind of stick in your crop: you hate to do it. But we did

it. We said that it was perfectly legal to prosecute by

information oz ýpecial session. because like nolo contendere they

were reform measures. So he was just tried, not imprisoned: he

was not in jail; he was being schooled. So this question is

coming up all the time in some form or other, but we have to

take them as we get them.

Mr. Youngquist. Well, we have now a definite definition

of "infamous crime."

The Chairman. I should like to explain, Mr. Waite, that

this morning we tentatively agreed, following the wise

formulators of the civil rules, that we would not define any.

Mr. Waite. I am afraid I do not quite understand that.

The Chairman. We tentatively agreed on it, I said.

Mr. Waite. We surely are not going to use words of

uncertain definition. Now, I ask for my own information: Is it

agreed that the federal courts have defined "infamous crime" in

such a way that under the provision requiring indictment for

capital offenses and infamous crimes an indictment is not

required if the offense is not punishable by at least a year in
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the penitentiary?

Mr. Holtzoff. An indictment is not required if the offense

is not punishable by a penitentiary sentence at all. Now, under

the statutes, however, only sentences for over a year may be

served in a penitentiary. The statute does not permit a person

to be sentenced to a penitentiary unless the term of imprison-

ment is at least a year.

Mr. Dession. There have been some statutes since, though,

that authorize the Attorney General to put any federal prisoner

in any institution he chooses and put him at road work and levee

work. I do not believe that makes any difference.

Mr. Holtzoff. None whatever under that statute.

Mr. Dession. I know you do not, but the court has not

0construed it yet. I do not think there is any doubt about it,

but I think you have the choice between using the term "infamous

crime," leaving it to construction as time goes on, or using the

word "felony," which is probably synonymous so far as one can

make out.

Mr. Wechsler. There is still another drafting possibility

that seems to be before you, and that is to refer to this one

case in which the Constitution does not require an indictment,

and let the actual content of that formula be determined from

case to case as the problem arises. I take it that is our pur-

pose in using the phrase "infamous crimes," and we are not

wedded to any particular definition of that phrase. If the

court is to change that definition at this next term, we would

want to get the benefit of that change.

Mr. Holtzoff. Is not that the purpose in using the word

"infamous," because the word "infamous" is the term used in the



176

o12

Constitution? And if the Supreme Court should change the

definition of the term "infamous," the rule is adjusted follow-

ing•,/{

Mr. Seth. We cannot define it in any binding way, in any

event. That is a subject of law.

The Chairman. Now are there any further questions on this

section?

(There was no response.)

The Chairman. If not, we shall go on to subsection 2.

Mr. Robinson. "and Complaint" comes out of line 23, so we

would have:

"(2) Information; Signature and Approval. Vlhen the

written accusation is an information it shall be signed

0by the United States Attorney."
/

Strike out the next sentence. That is subject to what we

may do in our special section on the provisional or supplementary

proceedings; when we come to what may be done before the United

States commissioner we may want to extend complaints there.

Mr. Glueck. Strike out the next two sentences.

Mr. Seth. Save all the rest.

Mr. Longsdorf. Before we pass that may I put in a sug-

gestion: Your method of procedure on private complaint, it seems

to me, although it begins at a little earlier stage, is very much

like the present English one.

Mr. Robinson. The present what?

Mr. Longsdorf. Very much like the present English method

by which private complaint is lodged, and a court officer

examines to see if it is conformable to law. If he so finds he
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signs it, and then it is an indictment in the terms of the

English statute. That is the statute of England of 1933, which

abolished the grand jury entirely, but they still have indict-

ments.

Mr. Holtzoff. I think we ought to bear in mind the way the

prosecuting machinery of the federal courts operates; it is

somewhat different from the states'. Suppose a private person

comes in to a United States attorney and makes a complaint of a

mail fraud. No United States attorney would be allowed under

the practice to base a prosecution on that. He would be required,

or he would turn that over to the federal investigating agency

to make an independent investigation. In the case of a mail

fraud violation it would be the post office inspector; in another

case it would be the F. B. I. And after he gets a report of the

investigation, then on the basis of that report he starts his

prosecution. So that the complainant plays a very small part in

the prosecution in the federal courts.

Mr. Crane. I doubt if there are very many private com-

plainants in federal court matters.

Mr. Holtzoff. I think that is one reason, of several, why

we get such a large percentage of convictions in federal courts.

The Chairman. All right. Are there any questions on (b)

Mr. Robinson. In line 33, in view of our previous section,

there should be added "shall be made orally or in writing."

"An application to the court for an order shall be by

motion which, unless made during a hearing or trial, shall be

made"--well, I suppose the "unless" clause should be left out.

Mr. Seth. Did we agree to have motions orally and during
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the trial? I thought it was only pleas we agreed to have oral.

Mr. Robinson. Prior to trial?

Mr. Seth. Yes.

Mr. Longsdorf. We have another rule over here which pro-

vides that notice of the motion shall serve as a written motion

as well as the notice thereof, have we not?

Mr. Youngquist. 7 (1), I think.

The Chairman. Going back to your question, Mr. Robinson,

that "oral," that should not need to be there in view of the

proviso in line 32, should it?

Mr. Robinson. "An application to the court for an order

shall be by motion which, unless made during a hearing or trial,

shall be made"--perhaps not. I suppose that is not required by

the previous section.

Mr. Medalie. Well, I have in mind that many--not many but

occasional motions are made orally.

The Chairman. At the trial?

Mr. Medalie. No. Even on a. calendar call, without pro-

vision for pretrial practice or anything else, the district

attorney rises on calendar call and says, "I move to sever this

case as to Jones and Brown."

"Motion granted."

Mr. Robinson. Would there be any advantage in having that

motion in writing?

Mr. Medalie. None.

Mr. Holtzoff. No. That would be extra work for the United

States attorney.

Mr. Medalie. On the other hand, when that is done another

defendant gets up and says, "I move that be severed as to me."
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The court says, "Denied."

But the motion is made, and on occasion the district

attorney may consent. It has occurred. The district attorney

says to counsel, "All right. Now, your client is a nice fellow;

he has given us lots of valuable information; and when the case

is called tomorrow you move to sever and I won't oppose or I

will consent."

No reason; why should they not?

Mr. Youngquist. Could that be taken care of, Mr. Medalie,

by making it "unless made in open court"?

Mr. Medalie. Yes, certainly.

Mr. Youngquist. That includes your open court.

Mr. Medalie. Well, of course ex parte will not do. I

think we are getting too rigid when we are trying to say a motion

may be made only in writing.

Mr. Robinson. Here again, Mr. Medalie, are we not getting

ready and have we not been proposing to take care of affirmative

defenses later?

Mr. Seth. We have to take care of those.

Mr. Medalie. That is something else. But take severances,

consolidations. Motions for consolidations are frequently made

very informally, certainly by the district attorney. I cannot

*recall a single consolidation motion that I made that was

granted that was ever done in writing, and on the calendar call--

isn't that how it is done all over the country?

Mr. Holtzoff. Yes. Oh, yes. I think that criminal prac-

tice is much more informal than civil procedure, and I do not

think we want to make it any more formal or any more difficult.

I týink our aim should be to simplify it rather than to compli-
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cate it.

Mr. Medalie. What is the harm in granting motions without

papers?

Mr. Holtzoff. None at all.

Mr. Medalie. I mean, let us take something else. The

defendant gets up and says through his counsel, "We need some

parti culars."

Some judge who likes to cut corners says, "What particulars

do you want? Do not waste time making your motion. Tell me

what it is, and I will tell the district attorney to give it to

you if you are entitled to it." Occasionally that happens.

Why papers? We want to encourage judges and counsel to do

things speedily and informally, and that too fits in with your

civil practice, with the vogue that is beginning to develop to

do many things quite informally and without papers.

Mr. Youngquist. Would it be enough if we said "unless made

in open court"? That includes a hearing or a trial, and it would

also include the opening of the term that you speak of.

7 Mr. Seth. Why not limit it, "Except those specified in

section 8 may be made orally"?

Mr. Holtzoff. I think even those motions could be made

orally occasionally.

Mr. Medalie. Yes.

Mr. Holtzoff. A motion to dismiss an indictment for

insufficiency might well be made orally.

Mr. Medalie. Yes. A judge can pick up an indictment and

say, "That does not look good to me."

Mr. Robinson. In a great many states your motion to quash,

of course, has to be in writing, has to follow the language of
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the statute: that is, state some statutory ground. I cannot

quite imagine a motion of that sort being made merely orally.

Mr. Holtzoff. Oh, yes.

Mr. Robinson. In a great many states under the statutes,

Mr. Holtzoff?

Mr. Holtzoff. That is why the federal criminal procedure

is so much more effective, because it has gotten away from the

state technicalities.

Mr. Medalie. I do not think we ought to inject into the

new procedure we are trying to establish any additional

formality.

Mr. Robinson. I do not either.

The Chairman. May I suggest that we leave this proviso in

32 with a note to the Reporter to keep it in mind and give us

the appropriate language after we have disposed of Rule 8. It

seems to be tied up with that.

Are there any other questions on (b) (1)?

(There was no response.)

The Chairman. If not, we shall go on to (b) (2).

Mr. Robinson. That is self-explanatory, I believe:

(reading)

"The rules applicable to captions, signing, and

other matters of form of pleadings apply to all motions

and other papers provided for by these rules."

Mr. Holtzoff. I wonder if we need in these rules any pro-

vision as to the captions of documents, and so forth. You do

not need all that formality with papers in a criminal case.

You do not have it now.
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The Chairman. Taken from the civil rules.

Mr. Holtzoff. Oh, it is taken from the civil rules, but I

feel as Mr. Medalie does, that we do not want to inject tech-

nicalities and formalities that do not now exist.

0Mr. Robinson. Do not let us use epithets like "technicali-

ties and formalities."'

Mr. Holtzoff. Well, I think we should try to simplify it

rather than to complicate it.

Mr. Robinson. It is a question whether they are or not.

Mr. Holtzoff. I think we should try to simplify rather

than to complicate it.

Mr. Medalie. You know, today federal criminal practice,

except perhaps in a few districts, is virtually no practice.

In other words, all that people believe about criminal law is

just a lot of nonsense; it just is not so. The practice of

criminal law, so far as practice and procedure go, is virtually

nonexistent except that here and there someone looks up some

ancient procedure.

I remember a dozen years ago I raised a question of double

jeopardy of a defendant. I formally filed a plea. My very

competent predecessor in office did not know what to do next,

and I advised him that the old common law procedure required

the filing of a replication or a demurrer. Well, if I had not

injected that unnecessary learning--which, by the way, was not

my own, but one of my young men happened to have looked it up--

we would have brought that on just on the paper that I filed,

and the judge would have said, "Well, let us have a hearing,"

and nobody would have minded, and everything would have run very

smoothly, and the decision would have been rendered on that.
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Now, we can get more formality into these things than we

need. If the established practice is to be exceedingly informal

and simply to have things before judges as nearly as possible,

I think in our procedure we ought to have it,so long as the

judge is there to pass on it.

Mr. Robinson. May I ask this question on that: In the

civil rules and I take it in these rules also we are trying to

avoid as much as possible unnecessary hearings and trials and

trying to keep dockets as clear as possible. Is it not reason-

able to think that we might accomplish that by pleadings, by

written papers? For instance, you speak of filing a motion or

a defense of double jeopardy. Why would a hearing be necessary

if you would file a paper setting out the judgment and giving

citation to the docket where it is entered; I suppose that you

were defending, of course, on that, and then the state would

come along; and, since your pleading or your motion would

adequately show that you did have a good defense on that score,

why could not the state concede your position and avoid the

necessity of a hearing?

Mr. Medalie. They disagreed with my conclusion. They

admitted that that was the proceeding but said that it did not

constitute double jeopardy, and that was something for the court

*to pass on.

Mr. Robinson. Well, a hearing would be necessary, but now

in another case it might be possible that the matter could go

off on the pleadings, could it not, or on the papers?

Mr. Medalie. Yes, but in view of the fact that the Govern-

ment had indicted in that second case, it is pretty clear that

they thought that the prior proceedings did not constitute
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jeopardy, so all the court required was that it be told what the

proceeding was and have the papers before it in the prior pro-

ceeding and read the indictment in the instant case.

Mr. Youngquist. I was going to say, I note that this par-

0ticular provision merely says "rules applicable to captions,

signing, and other matters of form," and rules shall apply to

all motions and other papers. It cannot well apply to oral

motions of the kind we are talking about. If we insert the word

"written" before "motions," I cannot see any objection to having

provisions relating to captions, signatures, and other forms

applicable to motions.

Mr. Holtzoff. I should like to see all provisions as to

captions and so forth stricken out. I think they are unnecessary,

and if they are stricken out this likewise would fall.

Mr. Medalie. What of the prior--

Mr. Youngquist. They are uniform, are they not?

Mr. Medalie. What are the prior provisions on this about

captions, sIignatures , and so forth? There aren't any, and they

do not cover the whole thing.

The Chairman. Is there any objection to entitling the case

and the name of the paper and the name of the court and the name

of the moving party and the name of the defendant? I mean we

do not want to get like the lawyer from Texas, a lawyer who said,

"Don't call me Mister. Just call me Jones." That was written

at the top above his letterhead. We do have to have a little

form, such as the name of the court and the names of the parties.

Mr. Medalie. Well, where is your prior proceeding as to

caption, your prior provision as to caption?

Mr. Robinson. Of course there isn't any specification in
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the federal law now.

Mr. Holtzoff. We have not come to that yet.

Mr. Robinson. Some of the rules.

Mr. Holtzoff. We have not come to the rule relating to

0captions.
The Chairman. Is not this subsection (2) quite harmless?

Mr. Holtzoff. Oh, yes, it is harmless.

Mr. Youngquist. I think so.

The Chairman. I do not think this is going to interfere

with the old tradition of oral pleading.

Mr. Youngquist. Certainly not, if you put "written" before

"moti on.•"

Mr. Robinson. I think that is a good suggestion.

The Chairman. Are there any further suggestions with

respect to this section: subsection (2)?

Mr. Longsdorf. With respect to (c) I have a suggestion

that the word "formal" be inserted before "demurrers" and

following the catch line, because I think we do not mean to

imply that the substance of demurrers, pleas in abatement, to

the jurisdiction, and so on, is abolished, but only the formal.

Mr. Holtzoff. Well, that relates to the civil rules, and

the motion to dismiss is used under the civil rule in lieu of a

*demurrer.

Mr. Longsdorf. And it is a demurrer under another name.

Mr. Holtzoff. Yes, but this rule is used in the civil rule,

and it is understood that only the form is abolished.

Mr. Youngquist. After all, your demurrer is based upon

defect. In one instance you set out a defect in your demurrer,

and in the instance of an indictment you set it out by motion.
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Mr. Longsdorf. Well, which are we abolishing, the form or

substance?

9 Mr. Robinson. The form.

Mr. Youngquist. The name, after all, is only the form, and

if we would say "motion" in place of "demurrer," we would

accomplish the same purpose.

Mr. Medalie. Well, what is really back of the whole busi-

ness is that we want the public to think that there is nothing

in the way of mystery about the practice of criminal law.

Mr. Youngquist. Yes, that may be an advantage.

Mr. Robinson. It may be part of it, but in addition to

that Strine and Peterson have been doing quite a bit of

research work on this, and they have found a certain amount of

diversity in the federal courts of the country in the way of

bringing up defects that the defendant wishes to allege. In one

district you may have a demurrer used, in another a plea in

abatement, and a great deal of time may be consumed in the court

in deciding whether or not it should have been the other thing

when it is really filed as that one.

Mr. Holtzoff. Is not a great deal of time taken up learn-

ing to know when you should use a motion to quash and when you

should demur and when you should use a plea in abatement?

Now, if you abolish all three and substitute a motion to dismiss,

I think you simplify matters.

Mr. Dean. Should you not in the same way delay matters

earlier?

Mr. Medalie. Fancy words. I think the public does not

like something mysterious.

Mr. Robinson. I do too.



i.7

o23

Mr. Holtzoff. I think you ought to insert "motions to

quash-"

Mr. Robinson. Yes. In line 41 after "pleas to jurisdiction"

insert "motions to quash"?

Mr. Holtzoff. "Motions to quash." I do think you ought

to leave out--

Mr. Robinson. "Motions"?

Mr. Holtzoff. You ought to leave out in line 42

"exceptions for insufficiency of a pleading." That is a term

taken from old-time equity pleading; it does not exist in crim-

inal law.

Mr. Robinson. Yes, but it is designed to take care of

something that may be taken care of later on, namely, abolition

of exceptions to rulings holding that a--

Mr. Holtzoff (interposing). That is covered by another

rule.

Mr. Robinson. I think it is. I have no objection to

that going out: "exceptions for insufficiency of a pleading."

Every word you can save us safely, of course, ought to be saved.

Mr. Crane. Well, you see, motions to quash are still in

order, are they not?

Mr. Robinson. Yes, sir.

Mr. Crane. Do you not think you are going to include them

here?

Mr. Holtzoff. Well, you include them here and substitute

a blanket omnibus motion to dismiss. Later on you will find

that in the draft.

Mr. Robinson. By "still in order" I thought you meant

there present practice.
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Mr. Dean. They could still be used under this paragraph.

The Chairman. What is that?

Mr. Dean. Motions to strike as well as other motions to

quash, I mean.

Mr. Medalie. There are no motions to strike in criminal

cases.

Mr. Dean. Oh, yes.

Mr. Medalie. Are there?

Mr. Dean. Surely.

Mr. Medalie. What, for instance?

Mr. Dean. You may move to strike testimony; you may move

to strike an allegation from the information.

Mr. Medalie. I was talking about the indictment.

Mr. Dean. I am thinking of the information.

Mr. Medalie. I am talking about the indictment.

Mr. Dean. I am thinking of the information. There is no

reason why you may not move to strike an allegation of an informa-

tion or a part thereof, but that would be to the indictment, of

course, because you would be amending the grand jury's work as

to that.

Mr. Youngquist. But you can when you move to strike, I

mean.

Mr. Dean. Prejudicial language: for example, where someone

has set forth facts obviously not germane to anything in the

case, and you know the document is going to be read to the jury,

and you want it out.

Mr. Youngquist. That would not be included in this

exception for insufficiency of pleading?

Mr. Holtzoff. No.
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Mr. Youngquist. That comes under a different category?

Mr. Holtzoff. That would come under a different category.

Mr. Dean. Well, it is a defect in the pleading.

Mr. Waite. There is something here I do not see at all.

O (b) (1) says an application to the court for an order shall be

by motion. Would that not automatically exclude demurrers and

pleas in abatement?

Mr. Robinson. Not for some lawyers. It would not be

interpreted that way, would it, to rely on that?

10 Mr. Waite. I should suppose it would be mandatory,

exclusive.

The Chairman. I think logically you are sound, but I

wonder whether by reason of the existence of the similar pro-

vision in the civil rules under 7 (c) we would not be met by

some people coming along and making the argument that all trials

on the subject must be--

Mr. Longsdorf. Lost.

Mr. Waite. What worries me is that if we lose (c) and

leave out some particular motion, I had not thought of a motion

to strike until Mr. Dean referred to it; by expressing some in

(c) will we not be strengthening the idea that those which are

not expressed in (c) may be used despite the first part of

O (b) (1)?

Mr. Robinson. I think Mr. Dean's suggestion, that is, the

motion to strike, is the only one which is not included.

Mr. Seth. (a) (2) covers it pretty thoroughly.

Mr. Medalie. I wonder whether this would cover: "Proceed-

ings directed to the sufficiency or validity of an indictment

or information shall be only by motion."
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Mr. Longsdorf. Where is that?

Mr. Medalie. In "Proposed."

Mr. Dean. New proposed.

Mr. Medalie. In lieu of (c).

Mr. Seth. What is the matter with just what is here as to

motions that are made and you wipe them out?

Mr. Holtzoff. I think you ought to make it clear that you

are abolishing demurrers and pleas in abatement and motions to

quash.

Mr. Crane. Those are words of art that have been used

right up to the present time, and you just simply say you are

not going to use them any more; we are going to take "motion to

dismissz.' You have done that in New York. I was a member of the

Judicial Council of New York for a great many years, and we did

away with that practice, and the state writ, we just abolished

the name, but you make a motion now as to all these different

state writs, and it is a good thing, too.

Mr. Orfield. Would a motion in arrest of judgment do it?

Mr. Holtzoff. No; I think you should keep a motion in

arrest of judgment because that goes to the defendant's sub-

stantial rights. It might be undesirable to abolish that.

Mr. Seth. It does not come under our jurisdiction anyhow.

Mr. Youngquist. We are not abolishing motions by this any-

way.

Mr. Holtzoff. No.

Mr. Youngquist. We are abolishing demurrers and pleas and

exceptions.

The Chairman. Now will you read the (c) as it presently

stands?
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Mr. Robinson (reading). Line 40.

"(c) Demurrers and Certain Pleas Abolished. Demurrers,

pleas in abatement, pleas to the jurisdiction, motions to

quash, and special pleas in bar shall not be used."

0/
The Chairman. What about this motion to strike that Mr.

Dean referred to?

Mr. Robinson. Well, we certainly would not want to

supplant that by motion to dismiss.

Mr. Longsdorf. I do not think so.

Mr. Holtzoff. I do not think you ought to include that.

Mr. Medalie. I do not think you need to abolish motions to

quash because every motion directed to an indictment for the

purpose of getting rid of it is a motion to quash.

Mr. Crane. Use the term--

Mr. Youngquist. "Motion to dismiss."

Mr. Holtzoff. "Motion to dismiss," in order to abolish a

technical motion to quash as distinguished from demurrers and

pleas in abatement.

Mr. Crane. The same motion with a different name; that is

all.

Mr. Medalie. No.

Mr. Holtzoff. Of course, "motion to quash" today is a word

of art that can be used only for certain purposes; it has a lot

of barnacles attached to it.

Mr. Youngquist. All we are doing is repeating names.

Mr. Holtzoff. That is right.

Mr. Youngquist. In (c).

The Chairman. All right. If there is nothing further
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suppose we pass on to Rule 8.

Mr. Waite. Mr. Chairman, before we do that may I ask the

Reporter if there is anywhere else a provision that the court
is

may decline to accept a plea of guilty, as there/in most states

*now?

Mr. Robinson. No, there is none.

Mr. Waite. If not, I should like to suggest that we con-

11 sider that matter in bringing in the new draft. I think myself

we ought to give the court power to refuse a plea of guilty if

he thinks wise.

Mr. Robinson. I did not get that last sentence.

Mr. Waite. To give the court power to refuse to accept a

plea of guilty if he thinks proper.

Mr. Robinson. You say he should have the power?

Mr. Waite. It is a conventional practice.

Mr. Robinson. What did you say, Judge?

Mr. Crane. I should think the court had the inherent power,

Mr. Waite.

Mr. Waite. I assume it does.

Mr. Crane. I do not think you ought to put that in. That

really has been done right along.

Mr. Waite. But after all, we are putting in here a great

*many things which the court has inherent power concerning.

Mr. Crane. Certainly.

Mr. Waite. And it is a common practice, and we find it in

a great many codes.

Mr. Crane. I think you will find that the court will do

a lot of things that are not in this rule. There are certain

inherent powers of a judge that he has to exercise anyway.
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Mr. Robinson. You remember the Capone case in Chicago, Mr.

Waite, where I think it was Judge Wilkerson, was it not, who

refused to allow Capone's plea of guilty to stand?

Mr. Waite. Oh, it is a very common practice. I am just

suggesting that because it is a common practice we ought to

express it here.

Mr. Youngquist. I had a lot to do with that. It was

entered, and then he was permitted to withdraw his plea.

Mr. Robinson. Yes, but that amounted to the same thing,

did it not?

Mr. Youngquist. Would not accept it.

Mr. Robinson. The Judge told him,"We refuse to permit your

plea of guilty to stand"; was that not the substance of it?

0Mr. Youngquist. Oh, no; it was quite different. He

entered a plea of guilty and thereafter changed his mind--

with just cause, I thought; and he moved for permission to

withdraw his plea, and the United States Attorney agreed that he

should be permitted to withdraw his plea, and Judge Wilkerson

allowed it. That is what happened there. I have good reason

to remember that.

Mr. Holtzoff. Of course the court has inherent power to

refuse to accept a plea of guilty.

Mr. Crane. Surely.

Mr. Holtzoff. If the court feels that the defendant is, say,

a moron or mentally deranged, and that is not infrequently done.

I do not think you have to cover it by rule. That is inherent.

Mr. Crane. Certainly.

Mr. Wechsler. But the point is that there are definite

duties that fall upon the court at the time when a plea of guilty
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is offered. They are defined by the Supreme Court in the

Kercheval case in 274 U. S., and I think that they ought to be

protected. They ought to be articulated here, because there are

some courts, as I know from sad experience, that have failed to

0abide by that duty, with serious consequences thereafter. I do

not see what the criterion for inclusion and exclusion is if

things that are so important that they are inherent are to be

omitted. By the same token you might say that there is no need

to state that prosecutions shall be taken by indictment because

the Constitution says so.

Mr. Crane. A great deal that a judge does at a trial may

never be put in any rule. I know that a plea of guilty was put

in for a man once, and they came to find out upon questioning

him that he could not understand even the interpreter who

attempted to interpret for him,from which he entered a plea of

guilty. Of course the plea was withdrawn. That is, the court

struck it out and entered a plea of not guilty. Those things

arise from incidents that you cannot cover by any rule. And

even some of these rules here may not work in a certain given

case, but a judge must have some discretion to do the sensible

thing, and I should not think any judge would feel that he is

bound hand and foot, because these rules are for the general

application, not for circumstances which we cannot foresee; and

if you are going to try to make a judge move every step by a

written letter or by letter, of course you lose all initiative:

he is not a judge.

Mr. Robinson. Of course, but as to the plea of nolo

contendere, Judge, I believe we at least tentatively have

decided that if it is to be permitted to live it shall be filed
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only by permission of the court. Now here, too, maybe Mr.

Waite's suggestion could be carried along with it, that a plea

of nolo contendere or of guilty may be filed only by permission

or by leave of the court.

Mr. Crane. These are general rules anyway, general rules

of practice.

The Chairman. Why do we not leave that point that Mr.

Waite raises open and see if it fits in with some other propo-

bl sition?

cyl 12 Mr. Youngquist. May I ask one question with respect to

this (c) that we are on? We speak of pleas in abatement.

They are abolished. I do not know whether there is a difference

between a plea in abatement and a plea in bar.

0Mr. Holtzoff. There is.

Mr. Youngquist. I suppose that a plea of double jeopardy

or of former jeopardy would be a plea in bar rather than a plea

in abatement.

Mr. Holtzoff. Yes.

The Chairman. Yes.

Mr. Youngquist. So might we not here say, "pleas in

abatement and in bar," or "pleas in bar"? What I am afraid of

is that, since we specify these particularly, we might overlook,

we might still leave alive, a plea of former jeopardy rather

than a motion to dismiss.

Mr. Holtzoff. Well, we have to enumerate pleas in bar.

Mr. Youngquist. Where? Oh, I see. "Special pleas in

bar."

The Chairman. Yes, sir.

Mr. Robinson. But you have double jeopardy, you see.
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Mr. Holtzoff. The word "special" perhaps is not necessary.

Mr. Youngquist. I overlooked that. Then there is a

question, as Mr. Holtzoff says: Why "special"? Is not

"pleas in bar" a wider term? Is not that what we want?

Mr. Robinson. You would rather strike off "special"?

Mr. Holtzoff. I think that is right. There would be

confusion, because it seems to me indicated there that there

are some pleas in bar that are not abolished.

Mr. Robinson. What about a plea of not guilty?

Mr. Holtzoff. That is not a plea in bar.

Mr. Robinson. Nog

Mr. Longsdorf. I think you will find that the books

generally--and I suppose the lawyers have read them at times--

have pretty studiously classified as special pleas in bar the

plea of former acquittal or conviction or former jeopardy

because they do not touch or raise the general issue.

Mr. Robinson. Pardons.

Mr. Longsdorf. That is a plea in bar. A plea of pardon

is a special plea in bar. Now, do we want to keep that term

because it is understood, or dispense with it because it is not

understood?

Mr. Holtzoff. Such a matter as a pardon would be raised

by motion, according to one of the later rules that we come to.

Mr. Longsdorf. If you did not have record evidence you

would have to try it as an issue of fact, and even if you did

have evidence the issue of fact would be decided by the produc-

tion of a document.

Mr. Youngquist. A plea of former jeopardy would have to be

tried, too; that would fall in the same class as a plea of pardon.
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Mr. Crane. They are all coming up as motions.

Mr. Longsdorf. Yes. You have some motions that go off on

issues of fact and some on issues of law.

Mr. Youngquist. They are all included in the motions that

are provided for in Rule 8.

Mr. Longsdorf. Only, one kind of motion shoots one way

and the other shoots another.

The Chairman. Now, I am not certain as to what is the

wish of the committee. Does the word "special" stay in line 49

of Rule 7 or does it go out?

Mr. Robinson. I should like to leave it in until we are

a little more certain about it. I think it does have definite

meaning, as Mr. Longsdorf says, and as set forth in Blackstone.

Mr. Glueck. Should you mention general pleas in bar?

Is it not better to leave out any qualification?

Mr. Robinson. I am not sure what would be included in

,#general pleas in bar".

Mr. Holtzoff. Anything but a plea of not guilty, I

suppose.

Mr. Seth. I think the reporter had better look it up and

report later.

Mr. Longsdorf. I agree.

Mr. Robinson. Further.

Mr. Crane. You ought to have a wastebasket.

Mr. Robinson. All right.

The Chairman. Rule 8.
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RULE 8

Mr. Robinson. You will notice in passing to Rule 8 that

the pages indicating the recommendations from the bar are quite

heavy under 8, just as they have been under 7. We have taken

care of them under 7 where they dealt especially with the

matter of waiver of indictment. Now, under 8, we have lots

of recommendations of the short form of indictment. I think

cyl 13 those are the three principal topics, numerically at least,

that we have had recommendations on: that there be a short form

of indictment adopted and that the defendant be permitted to

waive indictment in specified cases, and another point we shall

come to later. So the effort, ha.- been made to decide what thB

answer is to "short." Just what is your short form of indict-

men ?

Mr. Crane. The specifications. There are ttn specifica-

tions; if any one of them is not in the indictment it is fatal.

What is the matter with just stating, just a statement of facts

constituting the crime?

Mr. Robinson. Yes. Well, then the question would be, What

are the facts constituting the crime?

Mr. Crane. I know. This is no criticism.

Mr. Robinson. I understand.

0Mr. Crane. Of course not, because it may be all right.

I am only speaking of possible objections. You get so much

written law, you arealways giving an opportunity for a come-back.

You have, of course, ten things. The ten things have got to be

there, any one of which being out is fatal. You can say "a

brief statement of facts constituting the crimd; it covers all

these and yet leaves some liberalily. But this is stiff. I think
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this is a little bit too stiff.

Mr. Robinson. Oh, I think what you say ought to be

followed now, and if there is any one of these ten that can be

spared it ought to be done.

Mr. Holtzoff. I thinkyou ought to strike No. 7.

Mr. Robinson. Well, now, just a minute, Mr. Holtzoff.

Mr. Crane. You could specify the crime and the facts

constituting it, and what is the matter with that statement

itself? Specify the crime and the facts constituting it.

Mr. Medalie. Judge Crane, you have in mind, and I do

not remember the language, the latest provision of the New York

Code of Criminal Procedure with respect to the simplified indict-

ment.

Mr. Crane. A simplified indictment I think says you should

simply specify the crime: you need not state the facts, because

there they say you can get the facts by a bill of particulars.

Now, this is what New York has done, and I do not like it, but

we had it before that specifying the crime. Of course, the

trouble is that that does deal with a specified crime against

individuals. Now, so much of the federal practice has to do

with conspiracy and things of that kind, but we do have it

specifying the crime: arson, murder, assault, whatever it is,

and the facts constituting the crime: that in the night so-and-so

John Jones entered the house so-and-so, such a place, with an

intent to steal, committed burglary or larceny or both, whichever

it was.

Now, that specifies the crime and specifies the facts

constituting the crime, and you cannot imagine anything that is

specified in the congressional act or the legislative act that
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constitutes a crime as to which you could not specify the

facts bringing it within it without putting it in a mold

that you cannot always fill, perhaps. And that leaves the

attorney general or the district attorney to state the thing

that really occurred, and you have got it. It is simple and

yet it has got the whole thing.

Mr. Glueck. Judge, does your suggestion cover the

problem of the court's jurisdiction?

Mr. Crane. Oh, yes. Of course you have to have that.

That would be the place where it occurred and the time and

within the courtts jurisdiction.

Mr. Robinson. I have set out the American Institute

proposal for forms of indictments under Rule 8, page 14, the

left. You notice there that they do not state the time or

the place.

Mr. Crane. No, but you have to have your statement of

facts constituting the crime to get that.

Mr. Robinson. That is an alternative.

Mr. Crane. I cannot imagine stating the fact. You would

not state it. I should think, as requiring things, it is in

the very nature of things to be stated, and they have gone so

far in adopting the New York rule somewhere else--it did not

originate in New York; it is an idea I think from Pennsylvania--

that they just state the crime, that so-and-so committed murder

in the first degree, and then require a bill of particulars.

And that is not right; I do not like that at all.

14 Mr. Holtzoff. Judge, my recollection is that many years

ago the district attorney in Kings County on his own motion

started to use a short form of indictment.
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Mr. Crane. Yes.

Mr. Medalie. The simplified form of indictment.

Mr. Holtzoff. Yes, where he would allege that the defend-

ant murdered John Smith by a fatal gunshot wound.

Owens
fls
9pm

0
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Maxson Mr. Crane. Yes, sir, it was a man named Cropsey.
S.Ct.
Seq8-4l Mr. Holtzoff. Yes, Judge Cropsey when he was district

attorney, and it worked very well indeed. That is the same

idea.

Mr. Crane. I myself think that we should have a statement

of the facts, but I do not like to say how the facts should be

stated. There are so many different racts, but when you state

these facts you know that when they are true that a crime has

been committed.

Mr. Holtzoff. You mean you would admit item 6, 7, 8, 9,

and 10 and substitute the facts constituting the crime?

Mr. Crane. Yes.

Mr. Robinson. May that form that is at the indictment on

page 23 to the left compare with that specimen from Massachusetts

on page 25? You have set out in this indictment United States

against Ball, and we have also some photostatic copies of the

present-day indictment. This happened to be for murder. That

is rather unfortunate because murder is not a very good offense

on which to compare an indictment. It is very unusual in

federal jurisdictions.

Mr. Holtzoff. There still you would have the old form of

"did languish, and languishing did die."

Mr. Medalie. They do not need that.

Mr. Robinson. Well, some are afraid not to put It In.

Mr. Medalie. 3ome are and some are not. Cropsey aid but

Charles Perkins in New York County still usea the very ancient

rorm, tne common-law rorm, You may permit a simple inaictment

unaer your rules, ana tflere will stillt8 people in tne Depart-

ment or Justice who will want to mystify the derendant attorneys.
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I would let the scared-to-death practitioner draw up his

elaborate indictment, but I would give the good progressive

practitioner who wanted to draw a simple one some simple rules.

Mr. Holtzoff. The civil rules have forms which operated

very well, and I think that when the time comes we could have

an appendix to compare some specimen forms with. If you do

that that will encourage these United States Attorneys who may

have a little hesitancy.

Mr. Medalie. You can get some simple forms of indictment

for the Department of Justice to exercise its persuasion in

convincing some United States Attorneys, especially district

attorneys where they do not do that kind of thing.

The Chairman. In my district there is one man who is

making long indictments, but he has convinced other lawyers that

he is the only man who can do it. If you put simple forms in,

it would just about wreck that man's life work.

Mr. Medalie. He draws a ten-page indictment which might

take one sentence?

The Chairman. Judge Crane, would you look at this indict-

ment on page 25 to the left. Doesn't that practically have

just what you want? It states specifically the facts with

perhaps just a little nonsense under point 4, which could be

omitted.

Mr. Crane. I suppose it does. Aren't they all included?

Could you think of any one of them being left out when you say

"State the facts constituting the crime"? Can you think X

any or them being left out? You can't imagine a district

attorney drawing an indictment that would not show that the court
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had jurisdiction, or that the occurrence showed that it did

give the court jurisdiction, or ir it did not totally occur

there that at least part or It took place so as to give the

court jursidiction? I suppose that even in mail fraud cases

you have to draw them showing where the mail was posted and

so stating the facts as to what the mail was, stating that it

was fraudulent and why it was fraudulent and giving the facts.

It says here, "State the name of the defendant." You would

not leave that out, would you?

"State where this occurred." Of course, why would you

leave that out? Then it states that you name the territory

and the state and the venue. Why leave them out? It seems as

though it must be an indictment which might just as well state

that you must use the English language and use the folbwing

letters of the alphabet, A, B, and C. You do not have to

state that. You might just as well state that they should be

drawn in the English language and in letters that everybody

can read. There are some things, however, that you just take

2 for granted. I am not arguing that point; I am just stating my

thought.

The Chairman. I think we could have one or two specimen

forms, Mr. Robinson.

Mr. Crane. The venue; then the name; then the territory;

then the term. Then the name of the defendants. You can't

imagine leaving them out. Then the time and the place. Of

course you would. Then the act.

As far as criminal intent is concerned, as for example with

intent to murder, you have to have intent to get your degree, I
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suppose. You have to state that.

Then the act, by shooting him in the bodywith a loaded

pistol. Well, youcould not shoot him in the body without a

loaded pistol. That is obvious.

Then the name of the person injured, and "against the

peace of said commonwealth, and contrary to the form of the

statute in such case made and provided."

These are all essentials, but you can state the facts

constituting the crime and you have the same thing.

Mr. Robinson. How would the indictment be changed when

the stated facts are different?

Mr. Crane. Why give the form of the indictment?

Mr. Robinson. You say "State the facts." You agree that

these are essentials?

Mr. Crane. Well, take for instance: it happened in New

York County on the night of July 12. John Jones, the defendant,

shot and killed James Smith with intent to kill him, showing

first-degree murder, and that constitutes the crime of murder

in the first degree.

Mr. Robinson. That is what is in this.

Mr. Crane. You do not have to say that he shot with a gun.

Mr. Medalie. Let me say this: You can talk about murder.

SThat is a simple form, but I would like to draw your attention

to mail fraud, to antitrust prosecutions, and to conspiracy. If

you want to draw a simple form of indictment, if you could get

some forms on that it would be very nice.

Mr. Crane. Leave the forms out; just state the facts

constituting the crime. If you cannot state them, you cannot
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prove them.

Mr. Robinson. But some of these people address the

question, "How can you provide a short form of indictment for

mail fraud or for antitrust prosecution?"

Mr. Crane. A short form does not mean that you have to

make it short. I mean a short form of rule. You can have that.

You need not have a short form of indictment. If you have 50

defendants on a charge of conspiracy you have to state the

facts, and it may take a lengthy indictment, but your rule can

be short.

Mr. Medalie. You have the same situation as in modern

equity pleading. In our code states it is provided for the

complaint giving a simple and concise statement of the facts

constituting the right to release. That is all that is necessary.

Some lawyers do it, but they are scared to death when they do it.

To this day, notwithstanding the sibple code of pleading,

the average complaint calling for equitable release in any

pleaded state of facts is a virtual pamphlet. Even the leader

of the New Jersey Bar will tell you that.

Mr. Crane. Why limit it to the New Jersey Bar?

The Chairman. Because we have the shortest bill of

pIeidlng in the world.

0Mr. Medalie. I think that if you just have a rule such as

you have in the civil practice acts and codes of criminal

procedure where simple, nontechnical forms of pleading are

provided for by saying, "a concise statement of facts constitut-

ing the offense," that is sufficient. That gives ample power

to the court. That is the simple indictment showing the

elements of the alleged act. That is the simple form of indictment
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instead of the short form which names only the offense. I

understand that the sentiment is against simply naming the

offense and later giving the particulars.

I think that a short, concise statement of facts constitut-

ing the offense would get rid of all the complexities and

technicalities of common-law pleading in criminal cases, assum-

ing that there is today any judicial requirement to that

effect, and I know there is not.

Mr. Holtzoff. Right there, Mr. Medalie, let me say that

the civil rules, under Rule 8-A, requires a short and plain

statement of the claim showing that the pleader is entitled to

relief . We could adopt that language and require a short and

plain statement of facts constituting the offense with which

the defendant is charged.

Mr. Crane. Say "a concise statement of facts."

Mr. Youngquist. I like the word "plain" because it

eliminates these technical forms.

Mr. Crane. You want to state that he is charged with

the crime first, and then you state the facts.

3 Mr. Holtzoff. Yes.

The Chairman. May this be a fair solution of the problem,

to adopt the language of the corresponding section of the

0civil rules for this purpose and then in a note indicate what

would be some of the different elements that would be specified.

Mr. Crane. I was thinking, Mr. Chairman, that so far as

we are concerned--and I mean here and now--that as far as the

rule goes, if we say that he is charged with a crime, you state

the crime, giving a concise statement of the facts; then you

have written a complete rule. Then there cannot be any fault
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found with the rule. If the indictment does not measure up to

that, then it is not the fault of the rule. The rule is per-

fect. You cannot find any fault with the rule because the

defendant is first charged with a crime or a violation of some

statute, and then you have a plain and concise statement of

facts constituting the crime. If anything is left out of the

indictment, it is not the fault of the rule.

The Chairman. I agree with you, but I have in mind other

things that we should keep in mind. First of all, this will go

to the bench and bar generally. After that it will go to the

Congress and they will want to kncwwhat you meant by it. They

will say, "Give us a sample." If we have some notes down some-

where it will save us a lot of explaining all through the

country. A little explanation will help a great deal.

Mr. Crane. They have law schools to teach them law. You

are not going to teach Congress law, are you?

Mr. Holtzoff. I think if you have the benefit of some

sample forms, it may be very useful.

Mr. Medalie. Are you going to have some on counterfeiting,

some on mail fraud, and some on conspiracy?

Mr. Robinson. Let m observe the way this Rule 8-A is

drawn. You see it is based on page 25 to the left, which

Judge Crane read a minute ago. That is the constitutional

form. That is the form that was used in the Sacco-Vanzetti

case.

Mr. Medalie. I still do not know why it would be neces-

sary to give that "It was against the peace of said Common-

wealth."
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Mr. Robinson. That is the constitutional form.

Mr. Youngquist. It is a constitutional question.

Mr. Holtzoff. I think our simple form of indictment should

*omit that.

Mr. Robinson. On page 25 lines 20 and 21 knock out

"willfully, feloniously, and maliciously."

Mr. Crane. You do not want to use those things. You are

going forward, not backward.

Mr. Youngquist. I think that in Massachusetts the

constitution requires that it shall be against the peace of

the commonwealth.

Mr. Crane. Is that in the constitution?

Mr. Youngquist. Yes. It was adopted around 1858.

Mr. Holtzoff. There was a case iery in Missouri some

years ago where there was a similar constitutional provision

where a murder case was reversed because the typist made a

mistake in omitting the word "the" in "contrary to the peace

and integrity d the state."

Mr. Medalie. And Governor Hadley wrote an article about it

and made it the subject of a speech before bar associations for

about 60 years.

Mr. Youngquist. Well, that takes us down to the end of the

first sentence, Mr. Chairman?

The Chairman. Yes.

Are we generally agreed that it is sufficient on this first

page of Rule 8 to provide a paraphrase corresponding to the

civil rules?

Mr. Seth. I would like to see what is in there.
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The Chairman. What is that?

Mr. Seth. I would like to see most of the points in here

left in. I see no harm in leaving them in. There is enough

in there about what is required, but I do not see why they

should not be in the rule. A great many district attorneys

might be helped so they would not leave out something.

Mr. Youngquist. You mean put in a few forms?

Mr. Seth. I do not think you could get enough forms to

do any material good.

Mr. Youngquist. All they need is a sample, I suppose.

Mr. Dean. I wonder if this is a complete enumeration.

If you cannot have a complete one, what is the advantage of

enumerating them?

Mr. Robinson. You will find you have to have the complete

allegation. You have to have the act; you have to have the

intent; you have to have the jurisdiction.

Mr. Dession. Sometimes you need some other things which

would not be enumerated.

Mr. Robinson. Yes, along the lines of what Judge Crane

said.

Mr. Medalie. Let me say here that there is some trouble

with federal indictments. You can look up the law books and

you can find the statutes and still wonder why they indict.

There is often a very good reason and that is that there is a

departmental rule which nobody knows about and which was

legally promulgated. If they do not tell you what that rule is

in the indictment you would never find it out. That is quite

a problem in federal indictments.
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The Chairman. That is administrative process.

Mr. Robinson. You are speaking for point 10 when you

would supplement it by showing the statute or the administrative

* rule.

The Chairman. Or the regulation adopted.

Mr. Holtzoff. I am opposed to point 10. Many United

States Attorneys cite the statute in their indictment and many

do not. I do not think you should be required to cite the

statute.

Mr. Medalie. I can practice law without your citing the

statute, but I cannot practice it unless you cite me the

departmental rule, because I do not know how to find one unless

*they tell me what the rule is that we are violating.

Mr. Robinson. I see objection to citing the statute or

regulation. If the indictment states any public offense or

under one statute or another, that should be sufficient.

Mr. Medalie. It should be sufficient except for the fact

that for all practical purposes a man wants to know what he is

indicted for. It is not enough for a lawyer to find out whether

he is indicted but what he is indicted for and under what rule.

He would like to know that.

Mr. Holtzoff. Suppose a man is indicted for sending

threatening communications. You would want to state the nature

of the physical facts. That is all the defendant needsto know.

Mr. Medalie. But suppose you come to some agricultural

provision. In New York in the Eastern District or thelower end

of the Southern District, they would not know much about agri-

culture. When the product reaches New York we may be violating
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some statute, some rule which was promulgated far in advance,

and I am asking this in behalf of the modern lawyers who would

like to be advised.

I know practically what usually happens. You say to the

district attorney, "What is the rule? What is the departmental

rule that you are relying on?" And, being a good fellow, he

tells you. He gives you a copy, and a printed one at that.

However, that does not always happen.

Mr. Robinson. We are talking about the fundamentals.

As it is, our indictment would cover that.

As you know, the reason for the prolixity of the common-

law indictment was that all indictments had to state all of the

legal elements of the offense. It had to have all those felonious

and unlawful things because the common law was so indefinite

that it was necessary to state all those elements. Thus, in

every indictment you had to write each common-law require-

ment for the offense plus the alleged facts.

Now, Holzworth, Kenney, and Stevens have pointed out that

we have our offense defined by statute and it is not necessary

to have a long recital of detailed legal elements of the offense.

Why should we carry all those words in our indictment? They

can be very easily omitted as long as we cite the section or

the departmental rule, and when we do that we fulfill the

requirements without any unnecessary wording.

Mr. Crane. Coming back to your short form I have no

objection to citing the statute, but I see that the American

Law Institute adopts the short form.

Mr. Robinson. A very short form. Mr. Waite is here and

can tell us about that.
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Mr. Crane. This says, "The grand jurors accuse A. B.

of poisoning an animal contrary to Section 31 of the Penal

Code and charge that (here the particulars of the offense

0may be added with a view to avoiding the necessity for a

bill of particulars.)"

Mr. Youngquist. Do they contemplate a bill of particulars?

Mr. Crane. You get them anyway.

Mr. Robinson. I don't know.

Mr. Youngquist. Isn't that to avoid the necessity for a

bill of particulars?

Mr. Crane. No. It says, "Here the particulars of the

offense may be added with a view to avoiding the necessity for

a bill of particulars." You can get them.S
Mr. Robinson. The English Indictment Act of 1915 was

very successful. They had to set out in the English indictment

all the facts and the elements of the offense and cite the

statute. Then they set up a permanent rules committee that

keeps on providing new rules as they are necessary.

Mr. Crane. Well, you state the facts. We are not speak-

ing of rules as though they were drawn up for school boys.

Indictments are drawn up by people who are lawyers just like

prescriptions are drawn up by doctors. You do not draw up

prescriptions so that the man on the corner can read them.

5 When you have an indictment it is supposed to be drawn by

people familiar with the rules of procedure. They are not

drawn by laymen. They are drawn by skilled men in our pro-

fession.

Mr. Robinson. Then a lot of time is lost because of the

dispute in court about the sufficiency of the indictment.
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Mr. Crane. If you have a statement of facts you cannot

have any dispute about it. You simply charge what the crime

is; then state the facts. You cannot have any dispute about

*that.

The Chairman. There seem to be two schools of thought

as to this first page of Rule 8. I suppose we had better have

a decision on it. One seems to be content with a mere statement

of facts, and the other wants something longer.

Mr. Medalie. I suggest that you do not decide this now.

You are dealing with one of the most fundamental questions that

you are going to decide here. I think it is good to discuss it

today and then discuss it on some other occasion before we come

to a final decision. I think we should do a lot of thinking

about it.

Mr. Youngquist. Ask the reporter to submit the other

form which was discussed here.

Mr. Robinson. No. The suggestion is that you keep ont..

Mr. Dean. Has any attempt been made to draft other forms

of typical federal indictment?

The Chairman. I will put that question to Mr. Holtzoff.

Mr. Holtzoff. I think it could be done.

Mr. Dean. I think if we try a hand at doing that either

tomorrow or the next day we might have a better basis for

determining what we want in this rule.

Mr. Crane. As it is here, this is all leading up to this

short form. Yet it is hard to move others who have a different

idea. You cannot find fault with that, but I think you will

find that the process has been toward the short form. It is
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the same story and less difficult. Certainly you can get the

thing stated, and the substance of the indictment is all you have

to have. You charge the defendant with the crime; assault;

guilty or not guilty. If you do not have all the facts you get

a bill of particulars, but all this paper work in the courts

is something that is tremendous. Either this paper work in the

courts has got to be less or the courts will be swamped. We

thought we had done a great deal with the short form and the

pretrial, and I notice that you have some pretrials also. Up

in Buffalo they are looking for work. They have a constitutional

provision for increasing the number, but they are looking for a

constitutional provision so that they can decrease them.

Mr. Medalie. I think that with respect to congestion that

in many districts it is due not to the amount of work on

criminalcases, to the number of them, but due entirely to the

fact that a handful of themtake a long time to try. Isntt that

a fact?

Mr. Holtzoff. Yes.

Mr. Medalie. I have sat through a number of these

trials, eight-week trials, and during that time hundreds of
They

short cases could have been disposed of. /Could be disposed of

if the court was not tied up with one long case. They axe not

the cases in which any ordinary criminal is concerned, but

some important person is involved in them.

Mr. Holtzoff. Mr. Chairman, Mr. Dean asked whether an

indictment has been drawn up under a typical federal criminal

statute. Suppose you take the Stolen Property Act. The

there consists of transporting stolen property in interstate
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commerce of the value of over $5,000, knowing it to be stolen.

It seems this would be a sufficient indictment if it stated

that the defendant transported certain property, to-wit,

certain bonds to the value of $6,0OO from New York City, State

of New York, to the City of Washington, District of Columbia,

and said property had been stolen, and the defendant knew the

same to be stolen.

Wouldn't that be a sufficient indictment under the statute?

Of course, you would have the fact that the grand jury makes

the accusation.

Mr. Youngquist. You would have to tell when, because

there may be the statute of limitations.

Mr. Holtzoff. Yes. On a specific date.

Mr. Dean. I think that is sufficient but I was wondering

about the bill of particulars on the bonds.

Mr. Holtzoff. The court will take care of that.

Mr. Robinson. It probably would?

Mr. Medalie. No, it never would.

Mr. Holtzoff. Specifying what issue of bonds?

Mr. Medalie. You would not get the specification of

place other than, say, the Eastern District of New York, but

you would get the particulars on the bonds.

Mr. Glueck. It seems that not too great harm would be

done in leaving the statement of this in there and merely adding

a few sentences. If these items exhaust the specifications

necessary in the simpler indictments, then I would prefer, some

such statement as this because, as was suggested, it would be

a guide to Assistant United States Attorneys at least. That

would still result in short, simple, and nontechnical indictments,
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but it would afford an opportunity to check up item by item

with whether or not the relevant data was contained in the

indictment.

Mr. Holtzoff. I am inclined to agree that the items

which should be omitted from this are item 7 and item 10.

Item 7 raises the presumption that you have got to allege the

intent and all that verbosity about intent.

Mr. Glueck. You just mentioned that in your sample indict-

ment,"knowing them to be stolen."

Mr. Holtzoff. That is not intent.

Mr. Glueck. That is the element.

Mr. Holtzoff. That is not intent.

Mr. Crane. What I had in mind was this, and the same

thing is in the indictment. That is one way to express it.

Why should there be any objection to this if this is perfect

and accurate? Yet when you have a page of detail you are liable

to have so many things in there that you may be in doubt about

the interpretation of words. You have the criminal intent with

which the defendant is alleged to have committed the offense.

So someone says the intent must be stated and has not been

stated when there is no question of intent necessary?

As it says here:

0"Any other fact or allegation which may be necessary

because of special requirm nts, statutory or otherwise,

for notice to the defendant and to the court of the act

and offense of which the defendant is accused."

That is all right, but what are the circumstances? What

does it mean? You have so many words. There may be something

you cannot foresee. I do not see the necessity for that. Just
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make a statement of facts constituting the crime. Then you

have got everything that there is.

Mr. Glueck. You could take the form and the commentary

would give the additional information.

Mr. Crane. My suggestion is not to take the words that I

am using. I am not suggesting that.

The Chairman. Well, take some special form.

Mr. Glueck. Yes, an illustrative form.

Mr. Crane. Yes, you save yourselves from putting something

in there that is not necessary.

Mr. Holtzoff. You have civil rules which have been in

effect for three years, and they have worked out very well.

Mr. Robinson. Here is one place where the civil rules and

the criminal rules are different. You are stating the grounds

for putting a man in the penitentiary. There is nothing com-

parable to that in the civil rules.

Mr. Holtzoff. I think that if you have a statement of the

facts that is all that any defendant is entitled to.

Mr. Robinson. I think that what Judge Crane is doing is

saying that we simply take No. 9 and make it the rule.

Mr. Glueck. You mean that No. 9 is a sort of extra catch-

all?

Mr. Robinson. Yes. That is -just generally what Judge

Crane is doing, suggesting we make that the rule. That is

why I object to it.

Let me say this: There is one other thing, and that is

the fact that these rules are just not simply for federal courts

alone. We know that about 15 or 20 states have rule-making

powers. Many of these states are watching this committee to see
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whether the rules as proposed by this committee will serve as

models for them. Judges of the Supreme Court have told me

that. While that is not argument, it is a fact. To a certain

extent we can be general and state the points briefly and

concisely because you cannot state all the details. I think,

however, that to the extent that we can be specific rather than

general we are serving not only the federal rules and the

federal courts but the state courts also.

The Chairman. Haven't we pressed this issue about as much

as we can? The issue is pretty clear: either to have the rule

stated in substantially the same form as it is now or alter-

natively to have it made in paraphrase with the civil rules

corresponding to it with an accompanying annotation by the

reporter giving it substance plus some specimen forms in an

appendix?

Mr. Medalie suggests that we do not have a vote on it, but

should not we think about this issue and perhaps see a revised

form of the rule in a form suggested by Judge Crane, and then

tomorrow proceed to come to a tentative decision on it?

Mr. Wechsler. Before we leave this topic I would like to

ask one question on this issue. Is there any intention by this

rule to affect such rules of pleading as the following: the

rule that you can charge a substantive offense as in the case

of robbery and charge the robbery as if the defendant had

actually stolen the money with a gun in his hand and sustain

that charge by proving that he was an accessory before the fact

and the robbery committed by somebody else? I merely wanted to

know whether it is the purpose to affect such rules as that or
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whether it is the purpose to leave such rules unaffected and

perpetuate them.

Mr. Holtzoff. I think either version of this rule would

change that because you would have to state the alleged acts

constituting the offense.

Mr. Medalie. It is the intention to eliminate all short

cuts which practice has developed and require a specific

statement of what Judge Crane calls the essential facts of

the crime.

Mr. Holtzoff. It is intended to omit all this verbosity

such as we have.

Mr. Medalie. I understand that.

Mr. Waite. I rather disagree with Mr. Holtzoff thatthis

would change that. The Constitution provides that the defendant

shall be informed precisely of the nature of the accusation

against him. That has been interpreted as being specified

by allegation that he committed robbery and proving that he

was an accessory.

Mr. Holtzoff. If you take the civil rules, you can say

"a plain and specific statement of the facts constituting the

offense with which the defendant is charged", then paraphrase

the civil rule.

0Mr. Waite. The Constitutional provision is that he shall

be informed of the accusation against him. That is not as

specific as this.

Mr. Holtzoff. I do not think it is.

Mr. Waite. Well, I cannot see the difference.

Mr. Holtzoff. If you take the present rule, Rule 8, in

item 6 it requires:
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"The act or acts or the omission of legalduty by

which the defendant is alleged to have committed the

offense."

We want to do away with that fictitious form of pleading.

Mr. Robinson. I would like to answer Mr. Wechsler's

question that there is no intent, so far as I know, to change

the rule as far as accessories before the fact are concerned.

Mr. Holtzoff. Under this you allege the person is a

principal.

Mr. Robinson. Well, we are not going to change criminal

law.

Mr. Holtzoff. This is a rule of procedure, and this rule

would change the present law.

Mr. Waite. I disagree with you on that.

Mr.Dean. I think it is a serious question whether it would

change the law.

The Chairman. Why shouldn't it be changed?

Mr. Holtzoff. Yes, it should be, because there you can

charge a principal by indictment and then prove him to be an

accessory, which is not fair to the defendant.

Under item 6 you have to allege the act or acts or the

omission of legal duty by which the defendant is alleged to

have committed the offense.

Mr. Crane. The same question arises under the rule as

written here.

Mr. Holtzoff. No, I do not see how, because you have to

allege it.

Mr. Crane. The same question Mr. Wechsler has raised now

would be raised under this present one.
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Mr. Holtzoff. No, I do not believe so, because under this

you have to allege the acts to be proved.

Mr. Crane. No. I think you misunderstand me. Under the

short form or the long form here the same question would arise.

Mr. Wechsler. There may be a lot of rules about an

indicment of that sort which a study of the decisions would

reveal. It is hard to measure the text as to the merits of it

as to what the indictment should contain unless you are put on

notice as to some of the issues of that sort. That may be

affected by formulation one way or the other. I raised the

question because I was thinking of the difficulty of facing

the point without further information.

Mr. Crane. That is covered in our practice, but whether

you have the long form or whether you have the short form, it

is a question in the defendant's mind whether he is charged as

a principal or an accessory, but he can get it by a bill of

particulars. The bill of particulars is given in every criminal

case. He can go to the court for it and ask for it. He can go

to the court and ask for the bill of particulars as to what the

facts are.

Mr. Robinson. If you have A, the defendant, and B, another

defendant, charged with killing C, when you charge in the indict-

ment that A and B killed C, you allege the facts and you show

them if they can be proved as substantially true. Why should

you begin alleging that A was the accessory before B or B before

A?

Mr. Holtzoff. Suppose the other fellow died.

Mr. Robinson. Then go ahead and allege the same thing.
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Mr. Holtzoff. You would have to allege what the accessory

did, wouldn't you?

Mr. Wechsler. Suppose he became an acceseory by words

of encouragement. Would you have to allege what the words of

encouragement were?

Mr. Crane. The same question arises every day. The same

question arises in any state. I think it is covered in those

states where they have bills of particulars. I never heard of

a defendant going to trial where his lawyer did not know or

could not obtain the charge against him with a specified showing

of exactly what the facts were. I never heard of any court

which prevented a defendant from knowing what he was charged

with. I cannot imagine a casebeing tried where that is not

done, and I do not know of any instance where that has not

occurred, because I cannot imagine that a defendant could not

8 find out in some way with what he is charged, whether he is

charged as an accessory or as a principal or an aider and

abettor or whatever else it may be, it is always possible to

get a statement of the facts. Then these forms should be

sufficient.

Mr. Wechsler. The moral I am disposed to draw from this

is rather like the one suggested, because I think when you try

to be more specific in a situation as complex as this you are

very likely to overlook one thing or another and settle it by

inadvertence.

Mr. Crane. I do not want you to think that I had thought

of it. I had not thought of it.

Mr. Seth. The civil rules on that as drafted in some

particular provisionsset out alternative sections, do they not?
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Isn't that a fact?

The Chairman. Yes.

Mr. Seth. We should bear that possibility in mind on some

of these rather important provisions in these rules.

The Chairman. Now, may we go on to page 2 of Rule 8?

Mr. Longsdorf. Do you want to break a paragraph in line

26 of Rule 8, page 2, before the words "bill of particulars"?

The Chairman. I think so. I was going to suggest one

in line 36.

Mr. Robinson. Correct that typographical error in line 31.

Offense" should be "defense".

Mr. Medalie. Should we have a provision here concerning

defenses? At any rate I do not think it should be under Rule 8,

subsection (a), "The written accusation." I do not think that

anything relating to defenses should bein there at all.

Mr. Robinson. That is more related to bills of particulars.

You know what happens in some jurisdictions. I am not sure

about the federal rules, but many districts follow many different

rules, but it is quite common when the government gives a bill

of particulars its proof is restricted to that bill of parti-

culars rather than to the indictment. That should be controlling.

Here we are talking about bills of particulars in line 29. I

think my suggestion would be that since you bring in bills of

particulars here you have to say as much as is stated here.

Mr. Dean. The question is, Should it be in there at all?

The Chairman. From line 26 to 36 it deals with bills of

particulars and it clarifies it to some extent.

Mr. Robinson. But there is no other civil rule which

deals with bills of particulars. That civil rule was not drafted
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yet.

I want to get your views on that first. Do you want to

segregate them?

The Chairman. Do you want to note that?

Mr. Robinson. I will note that as a possibility.

The Chairman. Are there any other suggestions on this

page?

Mr. Youngquist. May I ask about the preceding page?

The Chairman. Yes.

Mr. Youngquist. Is the complaint included in the written

accusation?

Mr. Robinson. Yes.

Mr. Youngquist. Then should not we say that instead of

saying "namely, the grand jury or the United States Attorney"

on the first page and say a person may do it, because a complaint

may be made by an individual?

Mr. Robinson. That can be taken care of by saying Vun-

known to the grand jury or the United States Attorney or to

the complainant." That could be worked in there. I hesitate

to drop the words "unknown to the grand jury." They are quite

common.

Mr. Dean. May I ask a question?

The Chairman. Yes.

Mr. Dean. I gather that in lines 34 and 35 that your

intent is that the bill of particulars, when furnished, should

not restrict the proof. I would like to know what the policy

is on that.

The Chairman. Well, what does the reporter say about that?

Mr. Robinson. I would like to hear what Mr. Dean has to
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say.

Mr. Dean. I think it certainly should restrict the

proof. It is a specific limitation on the indictment in order

to know what the real issues are.

Mr. Holtzoff. I think the proof should be restricted to

it; otherwise what is the bill of particulars for?

Mr. Robinson. If it is restriited, then the bill of

particulars takes the place of the indictment.

Mr. Burke. It is supplemental to it.

Mr. Dean. The only function of the bill of particulars

is to make the indictment clear and specify the acts with which

the defendant is charged, giving the man notice of the parti-

cular issues involved.

9Mr. Holtzoff. It is certainly not fair when you have a

bill of particulars calling for certain details and then be

allowed to prove other details than those alleged in the bill

of particulars.

Mr. Robinson. This is based on a certain complaint which

has been made stating that a very unfair use of it was made by

defense counsel asking for bills of particulars and then insist-

ing on the bill of particulars and then restricting the govern-

ment to it in cases, to the allegations of the bill of parti-

0culars where there is no prejudice.

Mr. Medalie. It is due to the sloppy way in which the

bill of particulars is gotten up without any true sense of

responsibility, and then they blame the defendant for holding

them up.

The Chairman. Do you want to make that motion?

9 Mr. Holtzoff. Yes. I move we leave out the sentence
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which comes at the bottom of page 2, beginning with line 32

and ending with line 36.

The Chairman. Do you want to state the contrary rule?

Mr. Holtzoff. No. I do not thinkyou need it. That is

what a bill of particulars is for.

Mr. Wechsler. There is another proposition. Where you

cannot amend the indictment, you can permit the bill of parti-

culars to be amended. There may be occasion to do so, and there

is opportunity to grant just such an amendment.

Mr. Robinson. Would you permit the amending of the bill of

particulars and approve of it during the trial?

Mr. Holtzoff. If you gave notice.

Mr. Crane. You do not have to amend the bill of parti-

Wculars after the trial. Do it before the trial or at the trial.

What is the object of amending the bill of particulars after you

have the evidence in?

Mr. Wechsler. Not after the evidence is in.

Mr. Robinson. Would that be during the trial? You would

permit the amendment of the bill of particulars?

Mr. Holtzoff. I think so.

The Chairman. Isn't that in the discretion of the trial

court?

Mr. Crane. May I ask a question about something that I do

not know? You assume that you can require a bill of particulars

from a defendant. Can you?

It says here:

"A bill of particulars likewise may be supplied by the

defendant voluntarily or by order of the court if additional

details are necessary to give notice to the government of
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the defense which the defendant is asserting."

Can the court require the defendant to disclose his

evidence? Would the court ever require him to disclose his

evidence?

9 Mr. Robinson. That is a different thing.

Mr. Crane. Can you require him to give his evidence?

Mr. Robinson. Well, there are certain things he can be

required to doin advance of trial.

Mr. Crane. Are you sure? I think you should look at that

carefully, because you cannot require him to testify against

himself, can you?

Mr. Robinson. No. That is right, but he would not be

testifying against himself. He pleads not guilty.

9Mr. Crane. But you have to prove him guilty, and if he

does not take the stand you have to prove his guilt just the

same. He may refuse to take the stand. That is his privilege.

Now, can you make him disclose by a bill of particulars

what he refuses to disclose if he does not testify? I am asking

you now what you think about it.

Mr. Robinson. What I think about it is this, to take a

specific example. You have to get away from logic once in a

while, as was stated before.

Mr. Crane. But we do not want to get away from the

Constitution.

Mr. Robinson. Here is the situation. I have this case in

which Douglas MacGregor, district attorney of Houston, Texas,

had the experience with a defendant on trial recently bringing

in alibi evidence, and the only person by whom the evidence

really could be met was somewhere in the Platte River Valley
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section, and what MacGregor had to do was to use about $1,400

of government money in long-distance telephone calls over the

highway garages and filling stations and finally using air-

planes to get this testimony to trial in time in order to combat

this defense evidence.

That is the kind of experience you also have sometimes at

trials by the defendant in insanity cases in places where it is

not required that the defendant make an advanced defense of

insanity.

That type of procedure is very unfair to the government and

so unfair that it has tobe met in some way. Therefore, in these

alibi and insanity cases, if the defendant is going to put on

that kind of defanse, certainly the government should know in

advance of the trial what that type of defense will be, so that

the government may have a fair chance and not be taken by

surprise.

Mr. Crane. I can see that, but here you have something

else. Now you are asking for a bill of particulars.

Mr. Holtzoff. May I add this? Under the Constitution you

cannot ask a defendant to testify or give any information

against himself, but there is nothing in the privilege against

self incrimination which prevents the government from saying that

you are going to notify them in advance as to what evidence you

are going to give.

Mr. Crane. But when you get to a bill of particulars you

are requiring him to give his evidence so that you know in

advance what he is going to produce. Can you require him to

name the persons and places and other evidence that he is going

to produce?
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Mr. Holtzoff. I don't think that goes to the constitutional

provision. That applies to the application of the rules.

Mr. Crane. It says here:

"A bill of particulars likewise may be supplied by0
the defendant voluntarily, or by order of the court if

additional details are necessary to give notice to the

government of the defense which the defendant is asserting."

clO I think we get into rather dangerous ground. I am just

a little hesitant about it.

Mr. Longsdorf. Is alibi an affirmative defense or a

negative defense?

Mr. Robinson. It is generally chosen as an affirmative

defense. It is equivalent to denying it. You are really

0saying that it is impossible that he could have done it because

he was insane or because he was somewhere else.

Mr. Crane. We are suggesting rules which the Supreme

Court says should be adopted. Everything we settle here pre-

cludes them from holding it not to be all right.

Mr. Robinson. Oh, no.

The Chairman. They did not do that in the civil rules

in the case of a physical examination.

Mr. Crane. It would be very hard not to take the rules

0we adopt and then call them unconstitutional.

Mr. Robinson. They did not do that with the civil rules.

The Chairman. That did not bother them.

Mr. Seasongood. That was the provision in the rules that

you could compel an examination by the plaintiff in a damage

suit. Four of those judges said it was an interference, and

those four will be in the majority now and they may rule
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differently than when they were in the minority.

Mr. Dean. Isn't this language too broad to provide for

insanity and alibi defenses?

The Chairman. That is not the only purpose. It is not

limited to that.

Mr. Dean. That is the way I read it, that the court may

order it in any case of any kind where the court sees fit. That

is what I am afraid of.

Mr. Seasongood. Let the reporter make some more study on

that.

The Chairman. What sound reason can be urged against it?

Mr. Dean. You are interfering with his constitutional

privileges.

The Chairman. He is not being called upon to testify.

He is being called upon to plead.

Mr. Holtzoff. The constitutional privilege is only against

self incrimination. There is no constitutional privilege which

entitles the defendant not to disclose his defense in advance

of trial. There is nothing in the Constitution which guarantees

him the right to throw in evidence at the trial without giving

notice in advance.

Mr. Dean. I am not arguing the constitutional question.

I think it may or may not violate the privilege against self

incrimination.

The Chairman. The motion is limited to the bill of

particulars sentence beginning with line 29 and ending with

line 32. All those in favor of that motion say aye.

(There was a chorus of ayes.)

The Chairman. No?
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(There was no response.)

The Chairman. The motion is made to strike out the

sentence, lines 32 to 36. Any further discussion of that

motion?

(There was no response.)

The Chairman. Those in favor of the motion say aye.

(There was a chorus of ayes.)

The Chairman. Noes?

(There was no response.)

The Chairman. It is carried.

Mr. Seasongood. I notice that you allow an amendment to

that.

The Chairman. What is that?

Mr. Seasongood. You allow an amendment to the written

accusation or bill of particulars? That is page 2. That

encouraged me to hope that you would reconsider what you struck

out of Rule 4, page 4, in allowing amendment of process. I will

hope that you will consider whether you want that in. I was

thinking of the amendment of the written accusation or bill of

particulars in your amending of process.

The Chairman. Will you hold that and bring it up at the

end?

Mr. Robinson. Let us hold that.

The Chairman. Let everyone please make a list of these

items so that we can dispose of them later.

That brings us to the last sentence on page 2 and the

beginning of page 3.

Mr. Dean. The court may cause the written accusation to

be amended.
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Mr. Holtzoff. I think we should make it clear that you

are not trying to permit the indictment to be amended.

Mr. Crane. Yes.

Mr. Seasongood. Add the words "except the indictment".

Mr. Medalie. All you need to do is take out "written

accusation" in line 37.

Mr. Holtzoff. You should be allowed to amend the infor-

mation.

Mr. Glueck. Why not say "information"?

Mr. Robinson. Leave it as wide as you can.

Mr. Medalie. Why conform to the evidence?

Mr. Seasongood. That is usual, isn't it?

Mr. Medalie. He has the bill of particulars.

Mr. Holtzoff. I do not think that in criminal cases it

is customary to conform to the proof or to amend to conform to

the proof.

Mr. Seasongood. When the evidence has gone in and it is

not pleaded you should surely be allowed to amend to conform

to the evidence that has gone in without objection.

The Chairman. I think so.

Mr. Robinson. That protects the defendant on the plea of

double jeopardy.

Mr. Seasongood. How does it protect the defendant where

he had secured a bill of particulars and the facts are set

forth?

Mr. Robinson. We are talking about amending the informa-

tion.

11 Mr. Dean. I am thinking about amending the pleading. I

think it is highly dangerous to a defendant.
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Mr. Seasongood. Suppose that the evidence has gone in.

Would you let him make the point of surprise tha it was not

pleaded? Suppose the evidence has gone in without objection

against him.0
Mr. Medalie. You do not need that.

The Chairman. When the evidence is there? Is it all

right?

Mr. Robinson. He has a chance to object on the groundrthat

it is not relevant.

The Chairman. Is it right to let him stand by and let the

case be proved, a different case than the one pleaded in the

bill of particulars and then at the end of the case let him have

his objection?

0Mr. Robinson. Then at the end of the case the government

moves to make the bill of particulars conform to the evidence

that is in.

Mr. Medalie. You never need those things. For instance,

take the case of a man killed upon a certain date. The crime

is dated July 1. You prove the crime was the date of July 3.

The defendant raises a howl about it and the court ignores it.

There is no point to anything about that. It was substantially

proved. You need no amendment.

0Mr. Robinson. That gives the defendant protection against

a later prosecution of the same charge when you make the date

July 3.

Mr. Medalie. I don't think that you need any amendment to

protect him.

Mr. Robinson. There are two objects in doing that: One

is to give notice to the defendant, and secondly to protect him
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against double jeopardy.

Mr. Medalie. Well, you charge that a man stole $60 and

you prove that he stole $6. You do not need any amendment.

Mr. Glueck. Suppose you charge larceny and you prove

merely joy-riding, where they have a joy-riding statute.

Mr. Medalie. That is a substantial variance, because you

have not established your case.

Mr. Waite. Take a stolen bond case. The government proves

that the bonds were stolen, but the government falls down on

the number. There you have to amend.

Mr. Robinson. Yes.

The Chairman. That is a good example.

Is there anything further on this sentence?

Mr. Wechsler. Is there a rule on variance?

Mr. Holtzoff. I do not believe so.

Mr. Wechsler. In that connection I would like to suggest

that the reporter consider Section 184 of the Institute Code,

which provides for amendment of the indictment where immaterial

errors are found.

Mr. Robinson. The Institute Code was dealing with an

ideal situation. Here you have something different.

Mr. Waite. The Institute Code says specifically that theS
indictment may be amended as far as immaterial errors are

concerned.

Mr. Holtzoff. The Institute Code was not confronted by

the constitutional objection.

Mr. Waite. Yes. It says "indictment."

The Chairman. It was intended to be a state code, not a

federal code.
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Mr. Waite. But you have the same problem of amendment in

the state courts as you have in the federal courts. It does

not grant that you may amend the substance of the indictment,

but to take care of immaterial variations which some courts have

held some doubts on.

Mr. Holtzoff. I doubt the constitutionality of that

because the indictment is something found by a grand jury, and

I do not see howthe prosecutor can amend the indictment of the

grand jury.

Mr. Waite. Perhaps if you read that section you can get

my point. I am only suggesting that the reporter consider it

in the future.

Mr. Robinson. Please consider ex parte Bain, in which

the federal courts have held that you cannot amend the indict-

ment.

Mr. Waite. Read 184 and see my point.

Mr. Robinson. Yes.

The Chairman. We have covered this sufficiently for this

evening and we will adjourn. The suggestion was made by one or

two of the members that tomorrow morning they would prefer to

start at 10 o'clock and then work up to 9:30 by Monday morning.

Mr. Crane. That is standard time?

The Chairman. Yes.

Mr. Longsdorf. How long will this take?

The Chairman. I should think that we would take about four

days, uIless our speed iucreases.

Mr. Medalie. What are the prospects with respect to the

rules upo& the subjects which do "ot appear to be covered? Do

we have aoother draft?
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The Chairman. At the conclusion of the discussion of

these rules we go over them and then pick out additional

suggestions with respect to these rules and then take them

up by paragraph and list up then the new matter that the members

have thought of which should be included in the rules and get

the benefit of the counsel and advice of each as we can and then

leave it to the reporter to finally prepare these rules.

Then the chairman of the committee and the reporter will

be confronted with two tasks: No. 1, to revise the rules with

respect to the subjects we have covered; No. 2, to prepare a

new set of rules with respect to those subjects which we have

not covered.

That would probably necessitate a second meeting of the

committee, which I would anticipate would be held around a

month or a month and a half or two months from now. We hope

that we may be able to get a complete set of rules in the hands

of the court for the purpose of authorizing distribution some-

time early in the year. Then we can have a general discussion

when we meet here again in the latter part of June with the

idea of incorporating such of these rules in final form.

It was the experience with respect to the civil rules

that those rules needed some sort of revision after this criti-

cism period was gone through. Then what will happen will be

that the rules will be turned over to the courts, federal and

state, during the summer so that when the court reconvenes in

the fall next year they may pass our rules, if they approve

them with the suggested changes, so that we would have time to

get them in shape so that they may be submitted to the Congress

at the opening of the session of 1943.
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Mr. Longsdorf. I would like to say something about that.

I gave Mr. Holtzoff a suggestion to get this draft when it

finally comes out not only into the hands of a lot of lawyers

but to direct it to the attention of a great many of them who

would not ordinarily receive copies of the draft. I do not know

just how we can do it. I do not suppose that the Supreme Court

wants to circulate 125,000 pamphlets, but I do not think that is

necessary. If you can arouse some curiosity, that may help a

lot of them. Perhaps the bar associations can do a great deal.

Mr. Medalie. They can help, yes.

The Chairman. W e have committees appointed for that.

Mr. Longsdorf. I klnow, but in our district there was no

local committee appointed when I left except the one appointedS
by the bar association. They encouraged the state bar, and our

senior district judge talked to me about the possibility of having

a local committee appointed.

The Chairman. We had two letters from Chief Justice Hughes

and followed by letters from others. I do not know what more we

can do with the district judges.

Mr. Longsdorf. I believe it should be done.

The Chairman. Mr. Tolman said the committee has been

appointed. He received the letter today.

Mr. Longsdorf. As far as the committees are concerned, they

really get going when they have something to shoot at, and the

best thing for them is a draft.

(Thereupon, at 10:20 o'clock p. m., the committee

adjourned until 10 o'clock a. m. Tuesday, September 9, 1941..)
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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE

UNITED STATES SUPREME COURT

WASHINGTON, D. C.

Tuesday, September 9, 1941.

The Advisory Committee met at 10 o'clock a.m., in room

147-B, Supreme Court Building, Washington, D. C., Arthur T.

Vanderbilt presiding.

Present: Arthur T. Vanderbilt, Chairman; James J.Robinson,

Reporter; Alexander Holtzoff, Secretary; George James Burke,

Frederick E. Crane, Gordon Dean, George H. Dession, Sheldon

Glueck, George Z. Medalie, Lester B. Orfield, Murray Seasongood,

J. 0. Seth, Herbert Wechsler, G. Aaron Youngquist, George F.

Longsdorf, John B. Waite.

The Chairman. All right, gentlemen. Let us proceed.

I believe we are on Rule 8, page 3, sub-heading (b).

Mr. Holtzoff. I have a question as to the phraseology of

that. When you speak of filing one of the following notices,

pleas, or motions, that seems to convey the impression, which

probably was not intended, that there must be a written plea,

because you cannot file an oral plea.

Mr. Youngquist. I have the notation to make it, "Enter

or file."

Mr. Robinson. Is "enter or file" satisfactory? /
Mr. Youngquist. Yes. That is the suggestion I had.

I had another suggestion. Might we not just say, "A

defendant may or shall, as provided hereafter, enter or file

one or more of the following notices, pleas, and motions"?
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Leave out "for his answer, and defense, to the written

accusation."

The Chairman. Could you substitute the word "make" for

the words"enter or file"?

Mr. Holtzoff. You cannot make notice.

The Chairman. Would you read your language again,

Mr. Youngquist?

Mr. Youngquist. In line 40 strike out the last four words.

In line 41 strike out the first five words. Insert after the

word "rule" in line 42 the words "enter or".

Mr. Crane. Can we have that read?

Mr. Youngquist. "A defendant may or shall, as provided

hereafter in this rule, enter or file one or more of the follow-

0ing notices, pleas, and motions."

Mr. Holtzoff. I do not understand the significance of the

phrase "may or shall." It should be either "shall" or "may,"

not both.

Mr. Robinson. The meaning there is that sometimes it is

permissive, sometimes mandatory, according to the substantive

provision.

Mr. Holtzoff. Shouldn't you just say "may "May or

shall" is a little bit confusing.

Mr. Robinson. No, because the "shall" is modified by "as

provided hereafter in this rule."

Mr. Youngquist. Theoretically, is not a pleading of guilty

or not guilty mandatory?

Mr. Eoltzoff. He can remain silent.

Mr. Youngquist. If he does, the court enters a plea of not

guilty.
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Mr. Holtzoff. I was wondering about the words "may or

shall." They give rise to a question in myr mind. I may be

captious.

The Chairman. I would feel a little more comfortable

with the word "may."

Mr. Robinson. Beginning in lines 44 and 4-5, he shall file

a motion, and then on the next page, line 5.9, he shall enter a

olea either of not guilty or a motion to dismiss.

The Chairman. That simply confirms my argument made, be-

cause you say in the introductory that he ray do some of these

things, but later you say he shall.

Mr. Robinson. In line 97 is where the "may" begins.

2 The Chairman. In other words, "may' indicates choice,

0but when it comes to certain -zhings, he shall do them. It

seems to me we are trying to be a little too ,;,eticulous.

Mr. Robinson. Well, maybe i am wrong.

The Chairman. Maybe i am wrong.

Mr. Holtzoff. I move that we strike out the words "or

shall" and just leavc "may."

The Chairman. Is there objection to that? Just say "may."

The section then reads:

"A defendant manl, as provied hereaft.er in thi's y.ule,

enter or' file one or more of the following notices, pleas, /

and motions."

Sub-heading (1), mr. Reporter.

Mr. Robinson. iEow, this, of course, has to ,io with

counsel. Natura]0y, back of our minds i! the case of Johnson

v. Zerbst and other ind-ications by the Supreme Court that the

matter, of provIding counsel for P defendant in a criminal case
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is a jurjisdictional iratter.

I think, afl.ýr reading 1-t, you will see what the object

is -r preparing it es it hao been - prepared, end therefore it

will help us in obtainfrq that obiect either by disagreeing

aboutputtinrg the _rovision here or by agreeing with it.

Mr. Holtzoff. ! want to nake the suggestion that this

ought to be perhaps rmodifed conslderab.ly. This paragraph

puts the burden on the defendant to file a notice that either

he has counsel, and If so who that counsel is, or that lie does

not desire counsel. I do not think a defendant ought to be

required to do anything f-, :_ce-t plead.

As a result of the case of Johnson against Zerbst the

Department and the courts have worked out a procedure which

had previously been used :in some districts but not in others,

whereby upon arraignment every prisoner is asked whether he has

counsel. If he says no, he -is asked whether he can afford to

hire one. If he says no, he is informed that the court will

appoint one for him if he wants one. He is asked whether he

does want one or not. In a great many cases they say no and

they waive the right of counsel, and that is ri@Ce a matter of

record.

T suggest that we substitute some such provis-ion as that,

requiring the court, in open court, to aoprise the defendant

of his right to counsel and roquiring the court, to appoint

counsel for him unless he exrpressly waives such right, which

waiver should be made a matter of record, instead of leaving

it in this form, which is now putting the burden on the defend-

ant to file a notice in court, where many of them. would not be

able t.o prepare a notice.
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E,.r. Meda.ie. Isn't this what yxy.really want? "If at any

time the court, is satisfied that the defendant is unable to

provide himself with counsel or hire counsel or employ counsel,

and he is in need of counsel, the court sha!] apoont one."

Mr. Holtzoff. ?,o; just a 1ittle bit, nore than that.

Under Johnson against Zerbst, which was decided three or

four years ago, the Supreme Court. went further. The Supreme

Court made it the duty of the court to appoint counsel for the

defendant unless the defendant oxpressly wa'ver1 such right, and

therefore the Department worked out, with the aid of the

adi,ýnistrative office\• of the courts, a procedure whereby each

defendant is affirmatively interrogated on arraignment in open

court. The court does not waft, as used to be done in some

districts, for a defendant to ask for counsel.

Mr. Medalie. The practice in the State of I'ew York has

been for years that when a man is arraigned, in nine cases out

of ten -- anyway, in a good many cases -- his counsel appears

with him when he pleads, but if there is no counsel, it is the

judge's duty, required by statute, to inform him that he is

entitled to counsel, and that if he has not the ability or means

to employ counsel., the court will assign him counsel. That is

made a matter of record by the clerk who is thero in the court,

and it is part of the court record.

Mr. Holtzoff. In the rural Federal courts you will find

probably that nine-tenths of the defendants when arraigned have

no counsel, and each one of them has to be asked this.

Therefore, I move that we substitute for Rule 9 (b) (1) a

provision based on Johnson against Zerbst requiring the court,

when the defendant is arraigned, to apprise the defendant of
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his constitutional right of counsel and that. counsel will be

appointed for him if he desires one and is unable financially

to secure one, and that counsel will be appointed unless the

defendant expressly waives such right. in open court.

Mr. Wechsler. I should think that, rather than pass on

that motion,we ought to suggest to the reporter the desirabil-

ity of drafting a section on arraignment, which I do not recall

finding in these rules.

Mr. Holtzoff. No, there is not any.

Mr. Wechsler. Which I think should be there, and which

would include as part of the procedure on arraignment the

appropriate action with reference to counsel.

I direct attention to Chapter 8 of the Law institute Model

Code, the provisions of which I think are reasonably satisfac-

tory for this purpose.

Mr. Holtzoff. If that is so, I am inclined to agree with

Mr. Wechsler. Then this provision should just be stricken out.

The Chairman. Or transferred to that.

Mr. Holtzoff. No, because I do not think there ought to

be any provision requiring the defendant to file a notice.

The Chairman. The section you are proposing wculd be

transferred to the section on arraignment.

Mr. Holtzoff. That is quite correct, and this section

should be stricken out.

The Chairman. This would be, in any event, if your motion

were carried.

Mr. Longsdorf. Mr. Chairman, may I ask something for

information that is closely related to Johnson against Zerbst.

They know that case pretty well out in the Northern
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District of California. The practice in California is laid

down in the provisions of the penal code, and what Mr. Holtzoff

described is specifically required by statute, but it is also

required by statute at the preliminary examination.

Now, the practice in the Northern District of California

at the present time, and instructions have been given to the

commissioners and they are required by the court to follow it,

is to inform the prisoner of his rights and to make note of it

and to return in the certificate that that has been done, so as

to have a record that will frustrate any more affairs like

Johnson against Zerbst.

At the arraignment the same thing is done. That is done

all the way through. So that, as they follow the practice now

in that district, the record always suffices to show that the

prisoner was informed of his rights and either had counsel or

an opportunity to provide one.

Mr. Glueck. Mr. Chairman, that raises a question as to

how far back in the procedure a prisoner should have counsel

in order to be protected. For instance, there may be all sorts

of dirty business on the part of the police before he is even

brought in for a preliminary examination.

Mr. Longsdorf. Yes. Well, there is another reason why

our state practice has that provision. Under a relatively

recent amendment of the statutes, the complaint, the original

proceeding, if it contains enough, may stand as an information,

to which a plea of guilty may be entered, and the committing

magistrate, if such a plea is made before him, certifies it to

the superior court, which imposes a sentence according to law.

We think it is a pretty good sort of a method and cuts short a
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lot of Drosecutions.

Mr. Holtzoff. I do not think you would want to have the

United States Commissioners clothed with that authority, because

a good many of them are not lawyers and most of them are just

part-time officers.

Mr. Longsdorf. That is all right, but the complaint never

stands for an information until it has the O.K. of a district

attorney. If the certificate goes out with an insufficient

complaint, the sentence is not passed, but the case goes on

for trial.

The Chairman. We have two motions pending now, one by

Mr. Holtzoff for the modification of this section, and another

by Mr. Wechsler for making it part of the new section on

arraignment.

Mr. Holtzoff. I am willing to accept Mr. Wech1er's

motion as an amendment to mine.

Mr. Wechsler. I offered it as such.

Mr. Robinson. Before you speak of a new section, it

might be well to consider it being in this rule here --

The Chairman. It might be a new section of this rule.

Mr. Robinson. I think in the new rules they call (a),

(b), (c) paragraphs, and the (1), (2), (3),(4) are called

subdivisions.

The Chairman. We understand what you mean.

All those in favor of the motion as amended say "Aye."

Mr. Medalie. What is the motion?

Mr. Glueck. What about the question I raised about

furnishing counsel farther upstream?

The Chairman. That is a different question.
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Mr. Medalie. What is the motion?

The Chairman. The motion by Mr. Holtzoff is to recast

Rule 8 (b) (1), summarizing it, to provide that the court shall

apprise the accused of his right to counsel.

Mr. Crane. At the time of the arraignment.

Mr. Youngquist. I assume that the reporter has included

this for the purpose of having on file with the case a signed

statement by the defendant that he waives counsel; and when we

come to read it, might it not be well to provide that in case

the defendant does waive counsel he shall sign that waiver, in

order to overcome the Johnson against Zerbst case?

I am simply throwing that out as a suggestion to be

considered when we reach that decision.

0Mr. Holtzoff. Where the waiver is recorded in open court,

there is no trouble. All these troubles arise in cases which

were tried before the Zerbst case.

Mr. Crane. I think you will find that if the judges are

required to inform him of his rights at the arraignment, the

clerk makes a record of that, and if there is no clerk, they

are required to make a record of it anyhow. He does not have

to enter a written plea. He pleads orally, but the clerk enters

it.KThe court says, "You have a right to have counsel. If you

haven't counsel, we will appoint counsel."

He is informed of his rights. He can tell the court he

does not have counsel. We have been assigning them by droves

in the city.

Mr. Holtzoff. Or he can say he does not want one. I do

not think he should be required to have one.
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Mr. Robinson. This provision is based on the recommenda-

tion of the United States Attorney in Baltimore and also on

experience I had in New York in the latter part of June.

The United States Attorney in Baltimore states that follow-

0 ing Johnson v. Zerbst there is a lot of difficulty with lawyers

appearing or purporting to appear for certaindefendants without

authority to do so.

The United States Attorney told me that he knew of cases

there where higher-ups among the defendants had arranged in

some way that counsel selected by them should come into court

and act as counsel for lower-down defendants, so to speak,

although failing to represent the interests of the subordinate

defendants and really representing the interests of the more

0 active people, more in control of the defense.

Then, two weeks ago, I was sitting in court up there at an

arraignment proceeding and a defendant came up, and the judge

asked him if he was represented by counsel, and he said no.

A lawyer who was sitting there at the bar came forward and

said, "Your Honor, I thought I was representing this defendant,

but, of course, if he wishes to dispense with my services, I

will do so."

There was something of a dispute between a lawyer and a

defendant at the bar, and finally other arrangements were made.

Because of those two things it seems that it would be

desirable to have a written statement by the defendant that

John Smith is his lawyer and is representing him in this case.

It would foreclose any later disputes about whether or not the

defendant was represented, and would make a record which I

think would be desirable.
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It would be perfectly all right, however, if the Committee

passes the present motion.

Mr. Crane. I think what you say is all right, but it

does not fit in with the facts as I know them in the Greater

City of New York. There are still many hundreds of people who

cannot read or write, and a mass of people who cannot speak

English, and there is a mass of lawyers 30 per cent of whom

ought never to have been admitted to the bar.

You get the same question: Who is representing them? No-

body, if he hasn't any money. If he has, they all scrap over

it.

Now, in open court, with the judge there, he speaks, and

if he is not satisfied with the lawyer, he gets out and some-

body else gets in.

Mr. Holtzoff. You get somewhat similar conditions in the

Southwest and the mountain country. There are a lot of

Mexicans in the Southwest. Some of the mountaineers cannot

sign their names.

Mr. Crane. Thirty or forty-five years ago, when I was

holding criminal court in New York, a defendant's lawyer got

very impertinent. I told the captain of the court attendants

to give him his hat and put him out in the hall. I appointed

the lawyer for him. It is drastic, but that is what you have

to do sometimes. It is not like the civil end of it. It is

rough business, much of it, in these great big cities. You get

a lot of lawyers who are as bad as the defendants.

Mr. Seth. I was delayed, Mr. Chairman, and I did not

hear the discussion, but I hope the idea here wtll not be

entirely discouraged. If possible, the selection of counsel
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should be arranged before arraignment. Ii" not, and the counsel

is to do the prisoner any good, there has got to be a second

arraignment. Counsel has got to confer with him and possibly

talk with witnesses.

Out our way we have a lot of Mexican immigrants who are

prosecuted so often for coming across the line from Mexico,

and it has created a havoc. They keep them on the border in

jail, and the judge goes down there, and they plead guilty, and

they put them in jail. There are Indians who cannot sign

except with thumb marks.

If counsel is to do any good to indigent defendants, he

has got to be given time, and in these places where tere are

only four or five days of court, I think the idea carried here,

0 possibly with some modification, will really expedite the

business by having the counsel proposition arranged before the

formal arraignment in some manner. Otherwise you are going to

have two arraignments.

Mr. Holtzoff. Of course, what they actually do is this.

When the defendant is arraigned and he is asked whether he

wants to have counsel appointed and he says yes -- in the*

majority of cases they say no, but those who say yes -- the

court selects a lawyer in the courtroom, and he has him go into

the chambers and consult, and maybe an hour or two later he

calls the case again, disposing of the docket in the meantime.

Mr. Glueck. Apropos of that, I understand that the

Attorney General's office has been recommending in the Federal

courts a public defender system.

Mr. Holtzoff. Yes, we have.

Mr. Glueck. Can you tell us the progress of that?
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Mr. Holtzoff. Successive attorneys general have been

recommending the provision for the office of public defender

in the Federal courts. Attorney General Cummings initiated the

recommendation. It was followed by Mr. Murphy and by Mr. Jackson.

We have drawn a bill to provide for such an office. Bills are

pending both in the Senate and the House.

The Senate Judiciary Committee at one time held a hearing

on one of these bills, but no favorable action has been taken.

That is really perhaps beyond the scope of this Committee

because it is a special office that would have to be created by

an act of Congress; but I do hope that we will get that office,

because that would solve a good many of these problems.

Mr. Seth. Could not we put in the rules something about

"If there is no public defender"?

Mr. Holtzoff. I beg your pardon?

Mr. Seth. Could not we put in the qualification, "If there

is no public defender this would happen"?

Mr. Holtzoff. We could put in the provision that if there

is a public defender he shall be designated.

Mr. Medalie. Why should he, if the court can find a

better lawyer for him? The case may be important enough to

pick out one of the best counsel in the district.

0Mr. Holtzoff. You can say he may assign the public defender.

Mr. Youngquist. If there is no public defender, the court

will assign one.

Mr. Holtzoff. This would have the moral effect of bring-

ing it to their attention.

Mr. Crane. We do not want to write something here that

will encourage legislation. We want to write rules that they
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will use tomorrow. I do not think we VYant to put in something

as though we are encouraging something of that kind.

Won't the legal aid societies in these big cities help you?

I ask because I am on the board of the Legal Aid -ociety.

Mr. Holtzoff. Not in all cities, because most of them

confine themselves to civil matters.

Mr. Medalie. In New York they have a voluntary Legal Aid

Society. I am associated with that. The work done there is

done in the state courts, in the General Sessions Court.

Mr. Holtzoff. In-same districtý of New York isn't it the

practice for judges to assign former assistant United States

attorneys as counsel for indigent prisoners, so that they do get

well represented?

Mr. Medalie. In the Southern District of New York the

judges assign men who are regularly around that courthouse, who

are men of experience, and although they specialize in the

practice of the hit-and-miss criminal case, they are very good

counsel. The judges have said all the time that they do a

pretty good job for these defendants, and they are very conscien-

tious and they are men whom the judges respect. That is the

experience in that district. I do not know how it is elsewhere.

That is due largely to the fact that you have in the

0 Southern District developed,over the last fifteen years, at

least, judges who encourage good relations with the bar, and if

you act decently with the bar, the bar develops decently. If

you treat them like riffraff, they act like riffraff.

Mr. Crane. We have probably had fifteen or twenty first

degree murder cases in the Court of Appeals a year. I suppose

nearly everyone who was tried had counsel assigned, unless it is
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some case where they have some money, which is rarely so, and

those counsel are exceptionally good.

They allow counsel $500 for the trial and they get another

$500 in the Court of Appeals, so that is $1,000.

Mr. Glueck. Well, I agree with you, Judge Crane, that it

would be improper to include that in the rules, but it seems to

me that it might be mentioned in the commentary that there are

advantages in this kind of system.

Mr. Crane. I do not object to that.

Mr. Youngquist. I myself am not convinced on the public

defender idea.

Mr. Longsdorf. It seems to me that if we mention public

defenders and if Congress provides for a Federal public defender

0someone will ask which one they are talking about. We have

such a system in some states.

The Chairman. It creates an office, and that is not with-

in our jurisdiction.

We have really three matters pending now: Mr. Holtzoff's

substitute for this section, Mr. Wechsler's accepted amendment

to make it a paragraph in that section, and Mr. Youngquist

raises the question whether or not that carries with it the

idea that it should be in writing.

Mr. Youngquist. That was not intended as a motion.

The Chairman. May we get the view of the committee on

that before we put the question? What is the view of the

committee as to whether or not the waiver by the defendant

should be in writing?

All those who take the view that it should be in writing

say "Aye.
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(There was a chorus of ayes.)

The Chairman. All those opposed, no.

(There was a chorus of noes.)

Mr. Glueck. That means that there still would be a formal

entry?

The Chairman. Oh, yes.

Mr. Wechsler. It might still be desirable to have

administratively such a thing in writing, but in open court the

question will be gone into.

Mr. Crane. And a written entry made.

Mr. Holtzoff. That can be left administratively, as he

suggests.

Mr. Medalie. There is another thing to be considered in

connecton with assignment of counsel. Even if the defendant

waives, there are times when the judge sees a necessity for

appointing counsel. The court should not be required to dis-

nense with counsel simply because the defendant stupidly waives.

Mr. Holtzoff. This would not require the court not to

appoint counsel.

The Chairman. This would not bind the court. It would

merely bind the defendant.

With regard to the motion made by Mr. Holtzoff and amende

by Mr. Wechsler, all those in favor say "Aye."

(There was a chorus of ayes.)

The Chairman. All those opposed, "No." (Silence.)

The moti1n is carried.

Now, the motion as to the assignment of counsel prior to

arraignment.

Mr. Wechsler. Again it seems to me that it is largely an
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issue of merger as to whether the rules will go into such

matters as the preliminary hearing in general, if there is a

preliminary hearing, or to provide for one where ther3 now is

not. That problem is not touched by this draft, but it seems

to me very important that it should be considered as a whole,

and the special question of counsel will be one of the ques-

tions that will arise in the course of that consideration, just

as I felt. that arraignment should be considered as an inevitable

incident.

Mr. Holtzoff. Of course, this draft is not intended to be

complete --

Mr. Wechsler. No. The point of my remark is directed to

the most helpful way to ouL this suggestion, and it seems to me

that it is to point to a process in the trial which the reporter

has not yet come to consider and suggest that as a particular

point to be considered at the iCime when he reaches that subject.

Mr. Holtzoff. I agree with 11r. Wechsler that perhaps we

could postpone the question of assignment of counsel prior to

the arraignment until we come to consider rules for preliminary

hearin- before commissioners.

Mr. Longsdorf. Furtheringr M.N-. Wechsler's suggestion, the

order ao~int-ing this Committee does not mention anything about

0 oroceedings before commissioners for nreliminary examinations,

but the Enabling Act of the Sunreme Court does menvion that.

Now, where does that leave us?

Mr. Robinson. The appoJntment of the Committee expressly

incorporates the .E.nablL•ing Act, does it'. not?

Mr. Longsdorf. I think so, but 1 •m not sure.

The Chairman. I think we need have no question about tha,.
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11r. Longsdorf. I have no serious question. i simply want

to call it to the att-ntion of the Committee.

The Chairman. Mr. Wechsler, do you make a mot ion that we

have a secticn or rule deaiInSg with preliminary hearing?

1Jr. Wechsler. I do.

Mr. Holtzoff. I second the motion.

I`r. Medalie. Does that mean hearings before the comrnis-

si oner?

Y~p. Holtzoff. Yes.

The Chairman. Preliminary hearings before a oommissioner,

to make the matter more exact.

Is there any discussion?

Those in favor say "Aye."

(There was F, chorns of ayes.)

The Chairman. OTpos-d, "ru *. " ( sil-nce.)

it is msrried.

I take It that the auestion that- you raise, i'r. Glueck,

will come u.r --

Mr,. Glueck. May I make; a general suggestica to the

rx-&porter, Mr. Chairman, to consider, ead that is that I think

that most of us vlsualIze this whole bus-rness as en orderly

process, having certain traditional steps, and I think it might

helo 1f less err-phasJs wT-n:1Dlaced on a numerical comparison of

the sections of this draft with that of the Civi:! Code and some

stress were placed on a chronological ori(der of the subjects.

I'l-r. Crane. I agree with tha't.

ir. Holtzoff. I do not think, when we have the final

dreft, we need follow the numbering of the civil rules. I

think it: was helrpful in the preliminary draft. for cornnarJson.
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The Chairman. I was thinkinrig about that last ni.h. a bhit,

and -t seems to me we can ver-r-, wel] acoom h what, the i-eorter,

had in mind by munending to our .ules -.ar .lel number's of t

civ-il rules, without burd(enin ourselves with an artificial

order. That is a matter to come up when we come to the re-

drafting of this whole set.

T think we are ready to coie to page 4, Section (b) (2).

Nr. Glueck. it now becomes (1), doesn't it, Mr.. Chairman?

Mr. Hoitzoff. Suppose we use the number that we have.

The Chairman. We will use these numbers. We w'.ll leave it

to the reporter to renumber it 1f necrssar•.

FMr. Holtzoff. Mr. Medalie called rr-, attention to the fact

that the words raffi.rmative defense, used in paragraph (2) and

elsewhere later on, are words that nerhaps are not su'.table to

criminal procedure, because, strictly speakin,, thnere iLs no

such thing as affirmptive defen,.se in cr;iminal law, and there

ought to be some other word used, t-h theor- bein- that the

prosecution has the burden of proof nn e?,ve•r ss-e.

Mr. Crane. You (10 not have to say 'afl.rrative defense."

If it is affirmative dofonse,. you have to prove it. If it is

simply "defense," it would re;Lse reasonable doubt.

1,1r. Holtzoff. Did you have some term in mind, Mr. Medalie?

Mr. Medalie. No. _ am not inclined to Co alcng with this

idea of the defendant havinn to tell- everythinp, that he wants

to nrove, where the prosecution has not been called upon to do

it, notwithstanding the belief that the prosecution tells you

everything. In fact, he tells next to nothing.

Let me nut it this waFv. It. is claimed in a case that; a

defendant committed the crilme of robbery, that he robbed a bank.
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That :is all- he says. The -)rosecut.lon may have a theory that

someone else did the actual robbery and thaL, in some remote

way, in order to acquJre the possession of some bonds or money

or anything else, the man in the courtroomi had some connection

with it that is built un with some circnU.Stantial evidence.

The prosecution does not state that in its pleadjng and

does not give a bill of particulars to that ordinarily. The

7 defendant is not apprised of details of proof or the important

elements of proof.

in connection with conspiracy, no matter what the crime is,

whether it is mail fraud or extortion or anythinF you please,

outside of stating what generally was done in the way of a

scheme for mail fraud, how the defendant carried out the scheme

0 or what the Government claims was his connection with it is

never stated.

There is a lot of talk to the effect, that the Government

tells you everything and the defendant tells ý,ou nothing.

Common experience is that that is poppycock.

Mr. Glueck. When you are representing a defendant you

somehow manage to find out.

Mr. Medalie. That is something else.

Let me say this in that connecti.on, and I have made this

0 remai~k before. If the case is well prepared on both sides, the

Government has a pretty good idea of what defense counsel is

going to do in the case or is likely to do or can do, End reason-

ably forecasts it, and the defendant's counsel is inaboiut the

same position with respect to the Government, even though the

indictment does not tell him very much, or even if the bill of

Darticulars is calculated to mislead him. It does not make
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very much difference.

Now, this business of affirmative defense in criminal

cases is based on the argument that the Government tells the

defendant everything and the defendant tells the Government

nothing.

Mr. Holtzoff. There are certain things that the defendant

has to raise ýspecially, matters that he raises by pleas in

abatement and matters in special plead-nr-g The defendant does

give notice.

Mr. iMedalie. A very comprehensive catalogue of these

things has been prepared by the reporter. Actually, about the

only thing that the defendant is required to bring up in

advance of a trial, even though he may bring up many of the

0 other things or matters, is improper constitution of the grand

jury or improper conduct in the grand jury, including the fact

that he was compelled to testify against himself when he objected

to doing so.

Outside of that, he does not need to bring up anything else.

Former jeopardy he does not have to bring up.

Mr. Robinson. I think our question begins just where you

left off so far. On former jeopardy, is not that an issue that

would well be determined before trial in many cases?

0 Mr. Medalie. It can be.

Mr. Robinson. We are supposed to be considering possibili-

ties. At the present time it is true that perhaps it cannot

be, but is that the best plan? Is it wise for the Government

and the defendant to subpoena to court any number of witnesses,

a lot of jurors, have them ready here for trial, and then spend

hours or days of time arguing questions, probably largely
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questions of law in regard to the legal sufficiency of the

issue of double jeopardy, which might well have been disposed

of before trial without all this expense and delay?

Mr. Medalie. In the first place, I think you enlarge

unduly on The amount of time that such an issue would take.

Mr. Robinson. You would not say that it is impossible?

Mr. Medalie. No, but, generally speaking, it takes very

little time. Generally speaking, too, it comes up only on

occasion.

Now, time does not need to bother us, because I have not

seen much time wasted on these things. Prior jeopardy,

statute of limitations -- the statute of limitations never

takes time --

0 Mr. Robinson. Alibi, notice of insanity details are often

left to trial. Now, is that the best plan, or can we devise

a plan which would make a trial a trial and allegations met by

issues or denials.

Mr. Medalie. Let me take them one at a time.

Mr. Robinson. All right.

Mr. Medalie. I think the attempt to separate the issue

of insanity from the issue of a defendant's guilt, leaving

insanity out, is a perverted way of trying the issue of a man's

0 guilt, because the issue of insanity enters into the character

of his act to a great extent -- intoxication, for example. It

is part and parcel of the case, and it ought not to be chipped

up there.

Mr. Holtzoff. How about former jeopardy?

Mr. Medalie. That is routine.

Mr. Holtzoff. I think he certainly ought to be given
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notice by a defendant, especially if it is double jeopardy.

Mr. Medalie. You say double jeopardy. Would you say

statute of limitations?

Mr. Holtzoff. Yes.

Mr. Medalie. Well, I think it is part and parcel of the

case.

Mr. Holtzoff. Well, that is true, because it depends on

the date of the prosecution.

Mr. Medalie. No matter what date they give. I can give

you a case where if the Government never tries it that issue

can come up; that is, whether a subsequent act after the main

transaction was part and parcel of the main transaction. If it

was, then the claim that the statute runs falls. If it was

not, it does, and the case cannot go to the jury and the statute

has run.

How are you going to separate that?

Mr. Holtzoff. You cannot.

Mr. Wechsler. May I ask what Mr. Medalie said about the

insanity issue? I did not hear the position you took on that.

Mr. Medalie. One of the questions in a criminal case is

his intent, not simply the capacity to commit the crime. It is

not easy always to segregate intent and insanity or intent and

*intoxication.

Mr. Robinson. Mr. Dean is familiar with the California

practice, in which they do that very thing. They separate the

insanity issue. I would like to hear from him on that.

Mr. Dean. In California, if you are going to set up

insanity as a defense you must put in a special plea by reason

of insanity. If that is your only defense, you rest on that
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plea. If you want to plead not guilty, you may put in both

pleas.

8 If you plead not guilty, you may plead not guilty by reason

of insanity and not guilty. Then you have a separate hearing

in advance of your main trial on the general issue, in which

the only issue is, Was the man insane at the time the act was

committed?

If that is determined adverse to the accused, then he goes

on and has a regular trial on the not guilty plea.

Of course, under that procedure there is one big diffi-

culty. You really must try the case two times, because it is

very difficult to tell the circumstances of the crime as they

reflect the mental elements that are necessary in the first

hearing from the whole factual story you get when you are put-

ting the case on the general issue.

Mr. Wechsler. I bave examined the California cases and I

am unable to discover, on the basis of the examination, any

merit whatever in the separation, because they are all homicide

cases to begin with, and the circumstances of the homicide are

inescapably detailed in the course of the trial on the issue of

insanity,and the ultimate adjudication seems to me to be pre-

cisely that which you would have gotten had the prosecution

*tried its case first and then the special circumstances with

reference to the defendant been put in as a matter of defense.

Mr. Holtzoff. In other words, the prosecution has to

present its proof twice, practically.

Mr. Dean. That is right.

Mr. Medalie. So has the defendant.

Mr. Waite. Mr. Chairman, I wonder if we could not expedite
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this discussion by some explanation from the reporter as to just

how he is planning to get this affirmative defense brought

forward.

Now, I myself am highly in favor of some revelation of the

defendant's defense, if we can work out a practical scheme to do

it. That was before the Law Institute Code Committee.

IMost of us agreed that it was a desirable thing -- not all

of us -- but we could not work out any process by which we

could compel the defendant to reveal it.

Now, as I read this, in (2) (c), the defendant, if he wants

to assert that not he but somebody else committed the crime,

shall file a motion to dismiss the indictment.

I do not see how we are possibly going to work that plan

out. He says, "It was Tom Jones who committed the crime and not

I, because I was in Akron and not in Cleveland at the time," and

he files a motion to dismiss.

Now, suppose he says, "It was Tom Jones and not I, because,

though I was present at the place of the crime, I was temporar-

ily paralyzed."

It is exactly the same type of defense. Its only differ-

ence is in the character of the evidence.

Or suppose he says, "I was there, and I was not paralyzed,

* but all the world knows that I stood motionless while Tom Jones

committed the crime."

I fail to see the difference between the defense of alibi

and the defense of paralysis and the defense that "I did not do

it, but somebody else did," and I do not see how he can raise

those particular defenses on a motion to dismiss.

Mr. Robinson. Of course, you come from Michigan, and you
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have there --

Mr. Waite. I am talking about raising it on a motion to

dismiss.

Mr, Robinson. I think it will help the committee if you

0tell us how you do it in Michigan.

Mr. Waite. I said, to start with, that the Code Committee

could not work out any practical scheme.

Mr. Robinson. That is the A. L. I. Code?

Mr. Waite. Yes. All I am saying is that though I think

it is a very desirable thing to produce that statement from

the defendant if we can, it cannot be done under a motion to

dismiss. If you are talking about affirmative defense, that

comes under motionto dismiss, and that is very confusing.

0Mr. Holtzoff. Why couldn't that be done by requiring

that the defendant shall serve notice if he is going to offer

evidence to establish alibi? Isntt that in effect in the

Michigan and Ohio statutes?

Mr. Waite. He is precluded from putting in evidence unless

he has given notice.

Mr. Holtzoff. And you do not have to do it by motion to

dismiss.

Mr. Dean. It is not raised by pleading.

0The Chairman. We have heard an expression from Mr. Dean

and Mr. Wechsler on that California statute. I would like to

get Mr. Longdorf's opinon.

Mr. Longsdorf. I have not any experience in criminal

practice, which raises a good deal of doubt as to whether I

ought to be here, but I live in California and my impression is

that that measure which Mr. Dean referred to, making a double-
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barreled plea, has not been entirely satisfactory.

The Chairman. Then we have a consensus on that proposition.

I wonder if we could get from our two Michigan members an

expression as to whether or not your insanity statute works.

Mr. Waite. It is generally assumed that it works rather

well in this way. What happened before that was that the

defendant would spring upon the prosecuting attorney an allega-

tion of insanity or witnesses to the effect that he was not at

the scene of the crime, and the prosecution had no chance to

9 counter that, had no chance really to have the man examined as

to his mental state. He had no chance to look up the witnesses

who appeared for the alibi.

We simply picked out two particularly obnoxious types of

surprise and required advance notice of them, but it does not

come under motion to dismiss --

Mr. Holtzoff. But you do not have separate hearing on

insanity?

Mr. Waite. INo. It simply precludes the defendant from

giving evidence on those two particular lines of defense unless

he has previously given notice.

The Chairman. Does that work satisfactorily?

Mr. Waite. Fairly so, yes. There is some consideration --

it has not gotten very far -- of extending it to requiring him

not only to give notice if he is going to set up alibi, but

give notice of what particular kind of defense he is going to

give, which is what I take it the reporter is driving at here.

Mr. Robinson. Yes.

Mr. Medalie. Do you know of any cases where the prosecu-

tion has been surprised by an insanity defense?
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Mr. Waite. i do not personally.

Mr. Medalie. I do not believe there can be any substantial

number of them or any appreciable number of them.

Mr. Waite. I am told by men who have been in office that

0 iL happens not infrequently.

Mr. Robinson. It has happened that on the day of trial he

would come in with an array of witnesses and alienists, and the

prosecution was not prepared.

Mr. Medalie. It surprises me to hear that said, because

I cannot imagine any place in the world whichtries more criminal

cases than New York and Kings County, and I do not recalla

single case when I practiced law where insanity was sprung.

The Chairman. Alibi has been.

Mr. Medalie. I grant you that.

The Chairman. What harm can there be in requiring the

defendant to say that "Among my stock in trade I have one

little insanity"?

Mr. Crane. I think that comes under separate trial,

which we have not come to yet.

Mr. Medalie. That is another question altogether.

Mr. Crane. There is one separate hearing that you do not

want to abolish and that you all recognize, which should be

stated here, and that is the separate hearing as to whether or

not the defendant is sufficiently sane to go on with the trial.

That requires a hearing, of course.

Mr. Medalie. The defendant himself raises that. He may

prefer to go to the state hospital.

Mr. Crane. They are not all fakes.

Mr. Youngquist. I think this discussion gives point to
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what I was trying to bring out yesterday, that we have got to

segregate these various affirmative defenses,as they are called.

We just cannot treat them all together, because some of them,

like former jeopardy, I think are properly disposed of before

the trial of the general issue.

Another, notice of alibi, it cannot be a motion to dismiss,

because it merely advises the prosecution that this defense

will be interposed at trial.

We have just got to segregate and classify the groups into

proper compartments.

Mr. Waite. I think this is complicated by the fact that

this motion to dismiss raises an issue on the separate hearing--

Mr. Crane. That is the point.

Mr. Waite. I would like to move, therefore, just to bring

it to a head for discussion, that the provision be made to read,

in substance -- I am not particular about the form of it now --

that if the defendant proposes at the trial to give evidence

that he was insane at the time of the commission of the crime

or that he could not have committed the crime because he was

not at the nlace of the crime, he must give notice in advance

of that fact.

That does not raise an issue. It simply advises the

* prosecutor what to expect.

The Chairman. That is in lieu of subsection (2) on page 5?

Mr. Waite. Yes.

Mr. Holtzoff. The first sentence would have to stand.

This would be a substitution of the second sentence.

Mr. Waite. Yes.

Mr. Holtzoff. I second the motion.
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Mr. Wechsler. Is the operative date the date alleged in

the indictment or information?

Mr. Waite. Suppose we separate the two motions. I can

see a lot of discussion on that alibi proposition.

0 The first motion is that if he intends to set up the

defense that he was insane at the time of the commission of the

act, he shall in sorin proper way give notice thereof.

Then I will make the second motion if we settle this one.

Mr. Robinson. The Michigan statute puts them both in the

same section of the statute.

Mr. Crane. Of course, you are taking out the motion to

dismiss in the second sentence. They cannot dismiss an accusa-

tion on the question of fact.

Mr. Holtzoff. There will still be a motion to dismiss for

insufficiency in lieu of the present demurrer.

Mr. Crane. That is a legal question.

Mr. Holtzoff. So that you have to keep the term "motion

to dismiss."

Mr. Crane. I was speaking of the motion to dismiss which

was included in what Mr. Waite just said. On these issues of

fact, you cannot do that.

Mr. Youngquist. The motion to dismiss, when it is

provided for, will not include those issues of fact.

Mr. Wechsler. I would like to ask two questions on the

insanity problem, Mr. Chairman.

I would like to ask first whether there are any cases in

the Federal courts in the last twenty years in which the

defense of irresponsibility by reason of insanity was imposed.

Mr. Crane. What?
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Mr. Wechsler. Whether there are any cases in the Federal

courts where that defense was interposed. Are there a few

capital cases?

Mr. Holtzoff. There are quite a few cases. Of course,

you had the Harriman case.

Mr. Medalie. That was raised on the ground that he was in

such mental condition that he could not consult counsel.

Mr. Holtzoff. There are cases where the defense of insan-

ity has been imposed in non-capital cases.

Mr. Wechsler. I take your word for it, but I have looked

for them and not been able to find them.

Mr. Holtzoff. They may not be in the reports. They may

2-1 be unreported cases.

S Mr. Wechsler. Assuming that there are such cases, what is

the Federal procedure with reference to civil commitment of

such persons who raise that defense and who have been found to

be insane?

Mr. Holtzoff. There is no Federal procedure. The Federal

courts have no authority, except on Federal reservations, to

make a civil commitment. All that the Federal court can do is

to acquit the defendant if it was found that he was insane at

the time that he was alleged to have committed the offense.

Mr. Medalie. Why should not we have provision for that

in these rules of procedure?

fIr. Holtzoff. I think that would be a rule of substantive

law.

Mr. Medalie. No. That has to do with apprehension and

detention of defendants.

Mr. Crane. But the question is, Where would yrou send them?
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Mr. Dean. We have a very adequate one in Springfield.

Mr. Holtzoff. Springfield is used only for those prison-

ers who become insane while serving a sentence. for the crime.

The Chairman. The question is, Do you have capacitv?

0 Mr. Medalie. Could St. Elizabeth's take care of all the

cases that could possibly arise in all of the United States?

Mr. Holtzoff. We have the Springfield institute for

defective delinquents.

Mr. Medalle. Ordinarily a code of criminal procedure con-

tains a provision of that kind. I have forgotten whether the

Institute Codes contain a provision of that kind, but the New

York one does.

Mýr. Crane. That is part criminal and part civil.

0 You take any person who is acquitted'because he is insane.

You do not let him go. The State will take him and commit him.

1,1r. Holtzoff. I was going to suggest that we do not need

any procedure. We woujld rather turn them over to the State

institution.

Mr. Crane. Two doctors examine them and they are committed

inside of twelve hours.

Mr. Medalie. These are the situations that arise. A

defendant is unable to consult with counsel because he is insane.

0 The court so finds.

The New York Code of Criminal Procedure provides for his

commitment, and he stays until cured, if ever cured, and when

cured he is brought back to trial. That has a sense of decnncvr

and is a protection to the public.

The other situation arises when, having been acquitted for

insanity, he should not be at large. If the State is f-oing to
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take care of him under those conditions, well and Food.

in New York they do not wait for the physicians to come

and certify after his acquittal because he is insane. The jury

has said so. Since he has committed a crime, they will take

no chance with his being at large. He has to prove later that

he is sane. One murder is enough. They do not certify that

he is cured unless they are nretty sure he is safe.

Now, a complete code of criminal nrocedure requires that

nrovision be made for both of those situations.

Eir. Holtzoff. it seems to me that Yn that second situa-

tion if the defendant in a Federal court is acquitted on the

ground of insanity it should be the State's resoonsibility to

commit him to an institution, and that is the way the thing is

done t day. We would notify the state authorities and turn

him over to them.

Eir. :edalie. Thero is Snly one trouble with that kind ef

comrnitment. A man Pcquitted on the 7rouPQ of insanity in !ew

York goes to the State Hospital for th, Criminal Insane. He

,nos not belong in one oC the state hospitals or thn general

run oA people who are temporarily or pn.manently mentally !I!.

He does not belong there and should not go there.

Ir we really want -o make a contribution to criminal law,

outside of its legal provisions but in the publicinterest,we

ought to make a provision of that hind, and if our provisior

in these Pules is ina"equat-, Co:gress can go ahend ond sunple-

zorrt it properlyr.

N'evertheless, the most important thing to consider is that

when you have a man who is insane and is charged with a crime,

you just 6o not turn him loose, and the responsibility .foi,
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ecpl v. hin in custoy is the -•.e•era Governments.,

Tho Chairman. Ma- we hold this issue until wu dispose o'

Kr. 'Thite's ra- ion, which As to set. up a seoarate se-ternce in

lieu of the second sentence of subsection (2), to Droulide for

notioe by the defendant of the defense of insanity.

Are you ready for the quesLion?

All those in favor say "Aye.3

(There was a chorus of ayes.)

OPPosed_ "To." (Silence.)

The notion is carried.

Mr ... edal. T N"nt :it. noted that i am gl;oing .io•n• with

it t-entatively.

Mr. techsleo. I do, too.

The Chairman. Do you want to make a moti on Lhat the

reporter be dorectcd to ocpnare a rulc covorin" d§,sposititea of

defa-ndants found to be insane Q"ho W• :ury?

Er. .ed.il. . would l ike to cover both insanity -raon

to trial and the case of en acqueital on the Spound of insa-t'y

and coni..ents --

No-. Crane. Yo. have Cot to deal with then separately,

because si-mpr y because he is acquitted on the Cround tiat he

was :nsne at the time tco committed the crime is not suffic ent

to beep h, in .ail.

Eir. Keda.ie. it iR unoe. ou code.

Yr. Grane. No. You have to hanv a findOFrw that he

riso insane at that tim;. A man miRt'h be acquitted on th,-

m-round that h., ad his tempestuous nsnnit_, that. he shot the

r;irl or shot the man,and that he was "erfoctlt sane xvren the

case came to trial.



A man who is pcrfectly sane when he g.oes to jail is n-ot

iut in -,.he insane asylum because he was insane two :ears aLe

when he concitted the act.

Kr. Re alie. it has been stated in our decisions th"t a

mar may be insane and yet capable o? conferring with cousel.

Corpitment made nrpir to trial of a pnson who wes insane is P

commitment solely on the Cround that he cannon consult with

counsel. He may be perfectl7 sane otherwise.

77r. Criane. Wihen a man's trial comes up the defense oany be

that he was insane at the time he commltted the act. AUxerts

testifV that he was sufferinC with --.

Er. Gluech. Planic depressive insanit7.

14r. Crane. Yes; that at the time hb was just craz7, tha,.-

he did not know what he was doinC, but in a nonth it was all

over, and in a month he is nerfectly sane.

The finding of the Jury is that he was insane n, the time

be cor7itted the act, thnt it was not the act of a sane man.

The burden is always on the United States to nreove that he

was sane at the time he committed the act. If any reasonable

doubt has been created, that is all the defendant has to do.

So when you come to the question of a trial happeninq? two

years or a year afterward, -he Jur, is not going to nass unon

that unless it is required by statute -- as to whether or not

he be insane at the time of the trial,- because 7rou car onl,>

nut a man in the _nsane as.-lum who is insane at the time you

put him ,.here.

Mr. Glueck. A man does not go to an institution because

of acquittal, because that is anomalous. He has been proven

not guilty and, theoretically, the second proceeding is required
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to determine whether he is insane.

Mr. Medalie. Is that the Nevq York Code?

Mr. Holtzoff. Under the New York Code the judge has to

make a finding that the man is insane at that time.

0 The Chairman. All that is before us now is the suggestion

that the reporter prenare such a rule and submit it. Let us

not have argument.

Mr. Holtzoff. In my opinion, that ought to be the State's

resoonsibility, rathe~r than the responsibility of the Federal

Government.

Mr. Wechsler. I would not like to decide that question.

Mr. Waite. You are familiar with the three different

types of state statutes covering that situation.

Mr. Glueck. Apropos of that, may I say that, regarding

Mr. Medalie's suggestion, if there is no Federal institution at

present available, it seems to me we have no right to draft a

rule which envisages such an institution, so may I mahre a

suggestion that this proposed rule contain a provision that up-

on the acquittal of a person on the ground of insanity, on the

ground of irresponsibility by reason of insanity, that fact

shall be certified to the appropriate state authority so that

they will receive notice, and then they can proceed with civil

40 commitment proceedings.

Mr. Wechsler. It may be desirable for them to have the

further adjudication made by the Federal court.

Mr. Glueck. By the Federal court?

Mr. Wechsler. Yes, if it is jurisdictionally possible to

do so.

Mr. Glueck. That is the question.
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Mr. Wechsler. There is a question of jurisdiction, yes,

but if it is jurisdictionally possible, obvious litigation may

be avoided., particularly if the defendant has been examined by

alienists during the course ofthe trial, and if the evidence

at the trial bears upon his present condition. That is some-

thing for special investigation and a problem to be worked out.

Budi ong
fls
11: 15

0

0
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Mr. Medalie. May I ask whether later in these rules

there is provision for acquittal on the ground of insanity?

The Chairman. No.

Mr. Medalie. I think that should go in, to conform with

the State practice.

Mr. Waite. Mr. Chairman, before I am asked to vote on

any of these motions I want to make an observation about a thing

that we all know but none of us has mentioned as yet, and that

is that the Federal courts have absolutely no prerogative

jurisdiction of wardship. Perhaps Congress might do it. We

will not go into so big a discussion as that, I hope.

Mr. Holtzoff. I agree with Mr. Longsdorf on that. I do

not think the Federal court has any jurisdiction to commit a

person on insanity today.

The Chairman. Suppose we develop this line of thought and

then get the rule determined.

Mr. Waite. Mr. Chairman, if it is in order, I should like

to make a second part to my motion.

The Chairman. May we have a vote on Mr. Medalie's motion

that a rule be prepared on this and submitted by the reporter.

(The motion was agreed to.)

The Chairman. Now, Mr. Waite, will you proceed?

Mr. Waite. I do not care just where this shall come,

but my motion is that there be a provision to the effect that if

the defendant intends to defend on the ground that he could not\

have committed the crime because at the time he was at some

other place -- in other words, the so-called defense of alibi --

he shall give advance notice of that intention.

Mr. Holtzoff. I second the motion.

J
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The Chairman. Is there any discussion?

Mr. Seasongood. Mr. Chairman, there are several of these

defenses. I do not know why we single out these two.

Mr. Waite. I was going to suggest the others later on.

I was trying to do it piece-meal because some of them become so

complicated. But I had in mind putting in, in our discussion

here, everything that is covered in subparagraph 4 of (c).

Mr. Seasongood. That is what I was going to suggest. If

notice is given of certain defenses, I understand whether it is

in the civil rules or simply by the general practice of the

court, the court can determine these things if it wants to in

advance of trial. For instance• there might be the defense of

settlement in a civil case, and I have known of cases in which

the court determined that question in advance of trial, and it

is left to the discretion of the court whether he thinks this

separate issue can be tried separately so as to save the trial

of the whole case.

It was my thought that if we enumerate these different

defenses of which we give notice, then the court would have the

discretion to try them before trial, if it seems to the court

advisable to have that done.

The Chairman. The reporter wishes to check up on that.

Mr. Medalie. The New York provision --

Mr. Seasongood. If that is what Mr. Waite had in mind --

and I Judge that it is -- I think we might lump the whole

lot of them, rather than to pick out particular ones, and

leave it to the discretion of the court whether it should be

tried separately to advantage, rather than have all of them

in the trialof the whole case.
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Mr. Crane. Certainly constitutionally the court cannot

try anything as a question of fact outside of the trial of the

case; and what bothered me about this was the matter of separate

trial on such issues. I suppose when it comes to a matter of a

0 formal plea or a question of law the court could pass upon that,

the same as a demurrer. But if there is any question of fact I

think there cannot be a separate trial.

The motions being put have not involved that. It simply

gives notice.

Mr. Holtzoff. This is only giving notice before trial,

and not of a separate trial.

Mr. Crane. Yes; so I understood. I am with him on that.

Mr. Dean. I should like to make a separate motion. In

most of the State statutes it is provided -- and I move that it

be amended so as to read -- that upon failure to submit advance

notice the court may in its discretion exclude the alibi evi-

dence.

The Chairman. Is that agreeable to Mr. Waite?

Mr. Waite. I accept that. That was intended to be implicit

in mine.

The Chairman. Does that also apply to the motion on notice

in advance?

Mr. Waite. Yes; I understand that.

Mr. Wechsler. I should like to hear from Mr. Waite a

Justification of the statement. It is a classic issue in the

literature, and it has been debated pro and con many times. I

think he would be willing to make such a statement.

Mr. Waite. The only Justification is the effort to do away

with surprise. I have in mind the case of Heime Martin, who
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fled to Pennsylvania. They went to Pittsburgh in an effort to

extradite him, and he said he could not be expedited because at

the time of the murder he had been, so he said, in Pittsburgh,

and he brought innumerable witnesses who testified to that

effect. The Cleveland authorities got tired of waiting, and

they Just kidnaped him, and did not wait for the extradition

proceedings. He was tried, and at that time he brought out the

defense that he did not commit t he murder; but he did not set

up the alibi that he was in Pittsburgh, but instead set up the

alibi that he was in Akron at the time, and he brought in

innumerable witnesses to show that he was inAkron. The prosecu-

tion had been warned to a certain extent, and it brought in

witnesses to testify that he was in Pittsburgh. The jury,

having testimony that he was in both places, decided that he

was in neither, and convicted him of the murder in Cleveland.

Mr. Wechsler. What is the situation with reference tolthe

date? Does the date in the document determine the date?

Mr. Waite. There you get the difficulty of the thing.

I think the reasons for it are plain, and it is desirable if we

can feasibly do it. That is why I separated the motions.

Are you going to require a statement as to where he was at

the time, and what time, and a statement of the witnesses by

whom he expects to prove it? If you Just require a statement

that he is going to set up the defense that he was not there at

the time, and nothing more, you have not gotten very far.

Mr. Wechsler. Is the prosecution then limited to the

date alleged in the indictment, and no other, if the defendant

serves that notice?

Mr. Waite. I think it is a desirable thing if we can work
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it out, but I am not a proponent of it.

Mr. Holtzoff. Why could we not provide that if a notice of

alibi evidence is given by the defendant,that limits the evi-

dence to the date given in the indictment unless the prosecution

notifies the defendant that it will rely upon some other date?

That would be fair to both parties.

Mr. Wechsler. Of courseall this presupposes a crime

that is alleged or an act, committed on a single day; and what

raises the largest question to my mind is that the Federal

offenses are to such a great extent continuing offenses, in

which the specification of time is not required at all.

Obviously this would not work in a conspiracy case or a

mail fraud case.

Mr. Holtzoff. No; this would apply to such cases as

bank robbery or transportation interstate of stolen vehicles

on a certain date.

Mr. Wechsler. It would apply to very few Federal offenses,

and I should think that robbery and kidnaping would be about

the only important ones.

Mr. Waite. Would it not apply to any offense in which the

particular date was important?

Mr. Medalie. In the States having alibi defense stat-

utes there must be some experience as to Just what cases re-

quire alibi defense notice. Obviously they cannot exist in

cases in which the crime is committed over a period of six

years, or like one that I recently tried in the Federal court,

the McKesson & Robbins case, where the alleged mail fraud was

committed over a period of twelve years, and had there been

an alibi statute theywould not have done anything about it.

Mr. Waite. It is given as a matter of course regardless
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of whether they put in any evidence to that effect or not.

Mr. Wechsler. My feeling is that on this stage of the

motion such a provision would do infinitely more harm than good,

and therefore I shall oppose it unless a memorandum is prepared

which indicates that it would be a feasible thing in view of the

realities of Federal procesution.

Mr. Holtzoff. It is feasible in respect of all the

crimes -- and there are any number of them -- which are com-

mitted by commission of a certain act: bank robbery, trans-

portation of stolen property in interstate commerce, kidnapping,

and so forth. Of course~ alibi would not be used in a conspir-

acy charge. In other words, wherever the evidence of alibi

would be suitable, under the proposed rule you would be required

to give notice of it. But in the cases you have in mind the

defendant would not use evidence of alibi because it would not

be appropriate.

Mr. Medalie. In a conspiracy case, for instance, suppose

that one overt act is important -- you need only one, but they

allege eight or a dozen: Would you be required to file alibi

notice, on your theory as to the overt acts?

Mr. Holtzoff. I suppose you would, Just on the overt act,

but not on the conspiracy itself.

Mr. Glueck. Would the prosecutor be bound by the one

overt act?

Mr. Medalie. Whatever overt act he relied on he would

have to prove, or his case would fail.

Mr. Crane. I do not see how this comes up at all; because

the defendant would not plead a date unless he was prepared to

show that on that date he did not commit the crime. And if he
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were going to offer it it would be because of evidence he had

in mind showing that he was not there at the time alleged. I

do not see how this interests the people. He gives it only as

a date he had in mind on which he could not commit the crime

if he were not present. He only gives the notice. He is not

required to do anything more unless he wants to plead alibi.

Mr. Medalie. I think by this time there must have been

enough experience in the various States to give us adequate

information as to how this works, and I think we ought to have

the benefit of it.

Mr. Holtzoff. Michigan and Ohio have these statutes.

Mr. Dean. There is an article published two years ago--

I do not recall all the details of it-- in the Texas law

* Review.

The Chairman. I have it here.

Mr. Dean. It was written by two people down there. They

made a canvass of the States having alibi statutes on the

statute books, and they made a canvass as to how successful it

had been. They also asked how many cases there had been in

Texas in the course of a year or two in which it would have

been helpful to them. The result, as I recall it, was that the

Texas prosecutors did not think such a statute would be helpful

to them, but in the case of the States having such a law on

their statute books the prosecutors thought it would be helpful.

Mr. Crane. I think we will be influenced somewhat by the

attitude of the lawyers generally, and there seems to be some

demand for notice of this kind. I do not think, personally,

that it is going to do any good, but that is not of any conse-

quence. I think it cannot do any harm. If you are going to
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give notice to the defendant, if he does not want to give it,

all right. If he does, so much the better. It cannot do any

harm. There is nothing unconstitutional about it. I do not see

any harm in it.

Mr. Holtzoff. The Attorney General of the United 6tates

has for a number of years been recommending legislation requir-

ing notice of alibi.

Mr. Medalie. But the question is how well informed they

were when they did it; and we would like to have the benefit

of that information; because much of that material has come up

in the course of irresponsible newspaper editorials.

Mr. Robinson. We have had every statute in the United

States on this subject, and have abstracted the cases, and we

have the article of which Mr. Dean speaks. I happen to be

familiar with it because I drew the alibi statute for Indiana.

That is what it really is. Because if you try to frame a

statute to meet all possible developments the statute will have

to run about a page and a half. The Michigan statute is quite

brief, but it has been criticized for the reason Mr. Wechsler

states: It does not give the defendant, on the face of the

statute, much of a chance; and it has been criticized on that

account.

If you do take into consideration the protection of all

the defendant's rights, you will have a rule of a page and a

half. Of course we cannot devote a page and a half to the rule

on alibi, and another page and a half on insanity, and so on

with all the rest of them.

Our problem is how to get this matter organized in such a

way as to deal with it rather briefly and compactly, with dis-



285

cretion in the court, as Mr. Seasongood suggested.

Mr. Crane. Of course you also must be able to meet the

emergency which happens only once in a life time -- that a notice

may be amended in the discretion of the court, giving proper and

due time to the district attorney to meet that change.

These notices are not hard and fast. They are all in the

discretion of the court, and they can be met. The only thing

we have to be careful about is that we do not soften the thing

so that it is not liberal enough to give every one a chance to

assert his rights in case of mistake.

Mr. Wechsler. Has any attention been given to the

reverse of this matter -- whether the defendant is definitely

informed of the position in which the prosecution intends to

put him on this when they get to the state of the proof?

Mr. Robinson. It is in the jurisdiction of the court.

That is the essential thing. But in our provision we had

tried to be fair with the defendant.

Mr. Wechsler. Of course the jurisdiction of a court is

only a minor phase of it. The location may come up a hundred

times..

Mr. Medalie. The rule provides that the defendant may be

given an opportunity to get up a bill of particulars.

The Chairman. Are you ready for the question?

Mr. Longsdorf. Are we dealing with insanity? May the

motion be restated?

The Chairman. No; this is alibi alone.

(The motion was agreed to.)

Mr. Waite. Mr. Chairman, prompted by Mr. Seasongood, I

should like to make the rest of the motion, which is intended to
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cover~hat the Reporter already had in, but to bring it up on a

basis of information rather than on a basis of a motion to dis-

miss. My motion is this: If the defendant intends to defend

on the ground of coercion, self-defense, infancy, or intoxica-

tion, he shall give proper notice thereof.

I am not using the words that I hope will appear, but

simply am trying to give my idea, when I say "shall give proper

notice".

"If he does not give such notice the court may in its

discretion refuse to admit evidence or the particular defense."

Mr. Holtzoff. I should like to make an amendment to the

motion: to strike out "self-defense" and "intoxication" -- for

the reason that I do not think self-defense is affirmc:tive

matter. Self-defense is part and parcel of the transaction.

Mr. Medalie. It deals with contributory negligence.

Mr. Holtzoff. Yes; it is part and parcel of the trans-

action, of the charge the Government makes against the defendant.

Of course I think it goes to criminal intent as a matter of

evidence rather than affirmative matter. Of course it is not

defense except as it denies the presence of vea.n.

Mr. Crane. The same thing can be said as to every one of

the others; and so far as a rule on this notice business is con-

cerned -- which is new -- I think if we follow the middle

ground, and not the whole, we will be doing a wise thing.

Mr. Robinson. That is right.

Mr. Crane. These rules can always be amended; but let us

let the court see how this notice works out. If it works out

we can always include these others. Why should we go the whole

business, with the result that perhaps none of it is adopted?
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They may adopt it for alibi and insanity because experience has

taught, as Mr. Waite says, that sometimes that does catch a

prosecutor. But the others have been in every case from the

time of the commencement of criminal prosecutions down to date:

coercion as to admissions, for instance. In every criminal

case tried there is a plea that it is an admission but it has

been extorted, that the man has been beaten up, or something of

that sort -- some true and some false.

I am not against it, but I am saying it is a wise thing

to go part way at a time. Insanity has been recommended and

talked about by the bar journals and others. Alibi has been

recommended by the Attorney General. But I think it is wise

to go slowly and see if it works well.

Mr. Medalie. It seems to me that at least three of these

items are matters on which no notice is needed for the protection

of the prosecution. Of course self-defense is one of them. The

prosecution proceeding in an assault case is prepared for every

possibility. Infancy is another -- the question of whether a

person is under fourteen years of age. That is all infancy

amounts to in Federal courts; and the district attorney is on

his guard and knows that he is dealing with a young person whose

age he ought to prove.

Intoxication is a variable thing. A man might have been

drinking and it might have affected his intent, without his

being intoxicated.

If it is a specific act like robbery or assault, the

prosecution is prepared to meet everything that comes up with

respect to his condition at the time. Notice is not necessary

for the protection of the Government.
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Mr. Glueck. I am inclined to agree with both the

gentlemen who just spoke -- and for the reasons given -- and I

think if we examine experience we shall find it is largely in

the alibi situation that there have been abuses. I cannot

conceive of it in an insanity situation because the prosecutor

can always ask for a postponement if he is surprised, and can

bring in his own witnesses later.

But in the alibi cases, ever since the existence of large-

scale gangsterism and organized crime, I have been increasingly

aware of abuses based on surprise. I am willing to go along

in so far as insanity and alibi are concerned, but I agree vAth

Judge Crane that we should not overload these.

Mr. Waite. I am not a proponent of any of these things,

Mr. Chairman.

The Chairman. I understand.

Mr. Waite. But I want to help the Reporter determine

whether as a matter of policy we want to find out to the ut-

most extent what the defense is going to be, just as in a civil

case. For instance, we want to determine whether the defendant

is going to set up notice of entrapment, which of course is set

up in the Federal court cases time and time again.

Mr. Crane. There is such a difference between the

defense in a criminal case and an affirmative defense in a civil

case, as of course you know. In a civil case the defendant must

prove it by a mere preponderance of the evidence. I suppose

that is the rule throughout all the common law jurisdictions

and all States. But a defendant is never bound to prove any-

thing. The defendant is never bound to prove any affirmative

defense-- we speak of it as "affirmative defense", but any
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defense. If he pleads insanity or alibi or anything else you

speak of here, all he has to do is to create a reasonable doubt.

The people have to prove that there was no coercion and that

his act was voluntary.

So it is a different situation. You cannot compare it

to the civil practice.

Mr. Waite. I reiterate that. The only point is to

determine whether we think it wise to determine the defense that

will be made.

Mr. Crane. I agree with that, and I think a step at a

time in an innovation is a wise thing. I am with you on alibi

and on insanity. I do not see why it should not be, if the

defendant is honest. And if he is not, he ought to go to jail

* anyway.

But I think it unwise to push it any farther.

Mr. Holtzoff. Did you include former jeopardy in your

list?

Mr. Waite. No; I did not.

Mr. Medalie. You spoke of entrapment, but there is no

question on that. You are dealing with the acts of Government

agents, and you do not have to start roaming around to find some-

one.

The Chairman. Are you ready for the question on Mr. Waite's

motion?

(The motion was rejected.)

The Chairman. Now that we have covered subsection (2)

on page 4 --

Mr. Wechsler. I suggest a motion with reference to

immunity and double jeopardy, where it seems to me that the case
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for this sort of thing is even stronger than it is in cases of

insanity and alibi.

Mr. Youngquist. Let me point to two others that fall

into the same category, I think, with those: line 83 on page 5,

Justification and entrapment. I think those should come in,

for the reasons that have been given with respect to the ones

appearing in subdivision (4) -- that is, coercion and self-

defense.

Mr. Crane. I think all those are out.

Mr. Youngquist. This is in subdivision (4)-

The Chairman. Have not all the modifications been di-

rected to subsection (2) on page 4?

Mr. Holtzoff. That is right.

The Chairman. I am trying to see if we have not disposed

of subsection (2) on page 4, before we go on to subsection (c)

at the bottom of the page.

Mr.Holtzoff. I think we have, Mr. Chairman.

Mr. Wechsler. Does that imply that you consider some

different procedure with reference to double Jeopardy and

immunity, or that we have now passed the whole question of

notice and affirmative defense?

Mr. Youngquist. No.

The Chairman. I thought it was also in subsection (2),

the question of whether the word "affirmative" should come out.

Mr. Crane. I think you are right, Mr. Chairman. I

thought our notice covered it broadly, and that we whittled it

down to these two things, and that questions of fact should not

be required to be tried separately from the main trial.

The Chairman. I think you are correct.
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Mr. Wechsler. If that question is open I should like to

express a thought about it. In the case of immunity and per-

haps also in the case of double Jeopardy -- although I am im-

pressed by what Mr. Medalie said -- it seems to me there is

frequently justification for separate trial of the issue. It

is not unknown to Federal practice. In the Heike case, which

was a famous antitrust prosecution, the issue of immunity was

tried first. The record fills two volumes. As I recollect,

the case went off on that ground. I do not think we should

preclude that possibility.

Those two defenses, unlikehe two we have dealt with, are

actually confession'l'r-avoidance. If the position of the

defendant is that he is willing to admit the charge in the

indictment but claims he has a defense which transcends the

charge, it seems to me it would be advantageous to him, particu-

larly in view of the provision as to appeals, to provide some

method to get that tried without having the Government prove its

case first.

For instance, consider an antitrust case in which it would

take the Government a year to prove its case, and in which the

only issue is the question of immunity. The same thing may come

up in a mail fraud trial, and there are many cases where the

only real issue is the issue of immunity. I think we should

lay a basis for that.

Mr. Holtzoff. Do you mean also •kformer jeopardy?

Mr. Wechsler. I am not so clear about that. But in the

other I see no occasion for changing that practice.

The Chairman. There is quite a variation in the various

Federal districts.
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Mr. Wechsler. Yes; I know that.

The Chairman. You cannot tell what is going to be done

in one district because of what is done i4nother.

Mr. Wechsler. I understand that, of course.

Mr. Medalie. Either compel the trial on the separate

issue or make the trial of the separate issue a permissible

thing.

Mr. Wechsler. I suggested that it be discretionary.

Mr. Medalie. Discretionary with whom?

Mr. Wechsler. With the court.

Mr. Medalie. With the judge, or with the defendant if he

chooses to try that separately?

Mr. Wechsler. No; I meant with the court.

Mr. Medalie. Of course,, one of the things you want to con-

sider, if this is to be considered, is whether the defendant

shall have the choice as to a separate trial; and the other is

whether the court shall compel him to have it.

Mr. Wechsler. Yes.

Mr. Medalie. It sometimes happens, where defendants do

not get experienced counsel or do not pay the counsel sufficient

to have them work hard on the case, that the information fre-

quently comes to the defendant's counsel that he has a defense

based on fact that the defendant never thought about. I should

not like to see those poor devils deprived of it, and see it

used only by defendants who can afford to employ high-priced

counsel.

Mr. Wechsler. It might meet the situation to try the

issues in reverse order, without making it obligatory. I

recognize that possibility.
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Mr. Medalie. I think it would be a practical thing, if

the defendant is willing to stake his liberty on the trial of

the separate issue, to let the court have discretion to do it.

Mr. Wechsler. Of course he might not have to stake his

s liberty on that. He might devise an issue where he could pro-
ceed to the major issue if he lost on the minor one. It is the

order of trial which seems to me to have merit.

The Chairman. Will you make a motion on that, definite-

ly?

Mr. Wechsler. I move that further consideration be given

to the defenses of immunity and double jeopardy with reference

toihe desirability of requiring advance notice that the defense

will be made, and preserving the power of the court to try those

issues separately.

Mr. Holtzoff. In listing those offenses do you want to

include former acquittal and former conviction?

Mr. Wechsler. Yes; I mean the classes of offenses.

The Chairman. Do you want to add the same provision as

in the earlier motions: Suppression of evidence?

Mr. Wechsler. My feeling is that this is a little more
itcomplex. I deliberately put/in the form of suggesting that

further study be given to this possibility, because I should not

like to commit myself now to the penalty clause.

Mr. Glueck. Specifically, I suppose you mean by "further

study" that the procedure in different districts ought to be

determined.

Mr. Wechsler. Yes; and that the issues that are retained

in any proposal of this sort be articulated and given concrete

consideration later.
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The Chairman. Are you ready for the motion?

Mr. Longsdorf. Mr. Chairman, I am not ready for the

motion. It seems to me that a lot of these defenses fall under

what I described yesterday in Blackstone's words as "special

pleas in bar." Perhaps we have not disposed of those. If I

am wrong I should like to be set right. But it seems to me that

it is inherent in the nature of all those special pleas in bar

that they raise no issue whatever as to whether the crime was

committed. They concede that it was committed, but the defend-

ant says that the time has passed or that it was barred in some

way.

Mr. Holtzoff. My understanding is that it is optional

with the defendant to file special pleas in bar to raise that

point.

Mr. Longsdorf. Yes.

Mr. holtzoff. He may raise them by a plea of not guilty,

as well.

Mr. Longadorf. Yes.

The Chairman. But if he does not raise it, it can be

tried.

Mr. Longsdorf. If he does not raise it, he can be tried

on anything that remains available to him.

Mr. Wechsler. That gives point to Mr. Medalie's sugges-

tion of a while ago, that perhaps this ought to be optional with

the defendant. That is the effect of existing practice. I

meant that that should be a subject of consideration.

Mr. Seasongood. Mr. Chairman, I think it should be set

up, because if you merely bring these things in under the general

issue then you try the whole case, whereas if you have given
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notice in advance and they are things that could be determined

in advance of a long trial on the main case, the court should

have the opportunity of doing that in its discretion.

Mr. Longsdorf. Yes; I agree.

Mr. Seasongood. Suppose you give notice, and at the

end of the trial on the issue you make a motion to dismiss,

based on the facts in the motion. It may be overruled. But

the advantage is that it gives the court the opportunity of try-

ing out these cases in advance of trying a long case.

Mr. Medalie. Do you want it compulsory?

Mr. Seasongood. I should like to have it compulsory,

because then the court would have the privilege of avoiding a

long trial.

Mr. Medalie. But I can show you how the defendant might

not even know that he had those defenses, and yet they existed.

For example, the statute of limitations.

Mr. Seasongood. Why wouldn't he know about the statute

of limitations?

Mr. Crane. Sometimes it is very complicated, on a ques-

tion of fact.

Mr. Seasongood. He knows enough to know whether he is

going to claim it.

Mr. Medalie. Oh, no; he does not know. He may not know

enough of its significance with respect to a particular act.

The Chairman. But the point is that the court can, in

advance of full trial, determine whether the defendant has

acted in good faith. If the court thinks so, the court then

can allow this issue to be tried.

Mr. Medalie. I think that is giving the courts too much
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power.

The Chairman. That is something on which you have not

only the ruling of the trial court, but any abuse of discretion

would be handled by the appellate court.

Mr. Medalie. I ,think that is all theoretical. In prac-

tice it does not work that way.

Mr. Wechsler. Does our action with reference to insanity

and alibi allow sufficient leeway?

Mr. Holtzoff. Yes.

Mr. Crane. In coercion that is part of the crime itself.

What you are speaking of now is distinct.

Mr. Holtzoff. Correct.

Mr. Crane. And it has nothing to do with the crime. It

is a question of whether the man was in former jeopardy or

immunity or whether he served a term for it and was tried and

convicted.

Mr. Holtzoff. Yes.

Mr. Crane. That has nothing to do with the crime. All

the things Mr. Waite was speaking of involve matters in the

prosecution itself -- things for the prosecution to prove.

Mr. Glueck. The same thing applies in the others. For

instance, a man says, "Yes; I killed him, but I was a warden

acting under a duly executed warrant."

Mr. Crane. But he killed him.

Mr. Glueck. There is some distinction there.

Mr. Medalie. But why should you need, in a case like

that, for any practical reason to give notice, when the prosecu-

tion knows exactly what happened?

Mr. Youngquist. I do not think you should.
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Mr. Seasongood. Because you give the court an opportuni-

ty to determine if it should dispose of the case in that way,

and thus dispose of a long trial on the merits.

Mr. Crane. I do not think you could do that on justifica-

tion.

Mr. Seasongood. Perhaps not.

Mr. Crane. Those things involve something different from

the crime itself, rather than those you are thinking about.

Mr. Seasongood. But you could have the point of whether

this man was a warden and whether the deceased was trying to es-

cape.

The Chairman. That is not the motion. The motion covers

former acquittal, immunity, and jeopardy.

Mr. Wechsler. Yes.

Mr. Seth.suggests pardon, and I think that should be

amended. But I was not going to suggest the statute of limi-

tations, for obvious reasons.

Mr. Medalie. If you are including pardon, I should like

to ask this. Suppose through inadvertence, for instance, or

lack of knowledge the defendant fails to give notice that he has

been pardoned, or suppose through lack of information on the

part of counsel or lack of appreciation of the proper procedure

counsel doew not give notice, and then you have a trial. Ac-

cording to the procedure outlined here, is that man to be con-

victed?

Mr. Glueck. Would that ever occur in real life?

Mr. Youngquist. Does that occur in real life -- the

king's pardon given in advance of the crime?
j in

Mr. Seasongood. It would be/the court's discretion.
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Mr. Wechsler. I think in fact there may be much in mak-

ing this optional with the defendant, just because you do not

have a real procedure when your action would be to allow the

defense in the case that Mr. Medalie puts.

But in this particular situation that we are dealing with

now, even if it were optionalwith the defendant either to inter-

pose the equivalent of a special plea or to raise it under the

general issue, we would be in a better situation than if it must

be raised under the general issue.

I made no concrete motion, but my thought is that that may

well be the resolution.

Mr. Medalie. I would be willing to go along with the idea

of making that optional with the defendant, if knowing -- or with

his counsel knowing -- that he has what he considers a complete

bar to the action, for instance: He ought to have an opportunity

speedily to rid himself of the case.

Mr. Wechsler. Should it not be considered by the Reporter

before we pass on it?

Mr. Medalie. Yes.

The Chairman. Are you ready to vote on the motion?

(The motion was agreed to.) //

The Chairman. We still have outstanding one or two points

under subsection (2) on page 5: Limitations, justification, and

entrapment. Is there any motion as to that?

Mr. Medalie. Cannot we start with the words "affirmative

defenses"?

The Chairman. I thought we eliminated that.

Mr. Holtzoff. We eliminated it by striking out the sen-

tence in subsection (2) which uses it, but we have not eliminated
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it from the heading of subsection (c) which we are dealing with

now. I think we should do that.

The Chairman. The Reporter agrees that on line 71 we

may strike out the word "affirmative".

Mr. Glueck. Line 73.

The Chairman. And wherever the word "affirmative" appears)
//

throughout the section. /

Mr. Holtzoff. I suggest that "entrapment" and "Justifica-

tion" be stricken out. I do not think that should require notice.

Mr. Crane. Haven't we dealt. with all of those by the

motions that have already been made? And the rest are all out.

Mr. Seasongood. You must have some way of attacking the

indictment.

The Chairman. That stays.

Mr. Holtzoff. With reference to lines 76 and 77 I want

to make a suggestion. Misjoindjrý should not be a ground for

dismissal. As a matter of fact, that is in line with a later

rule that misjoind4rq shall not be ground for dismissal, but for

dropping the defendant or dropping the count, whatever the case

may be.

So I am willing to strike out from lines 76 and 77 the

clause "because of misnamed defendant".

Mr. Robinson. I have talked to Mr. Holtzoff about that,

gnd I think he feels that the reason for its being included here

was to simplify the procedure so far as possible by including

everything under a motion to dismiss. I should be very glad to

have his suggestion as to how we shall have the court's

attention called to misjoind,ýyo or misnaming.

Mr. Holtzoff. I would make a motion to drop the defendant
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because of misjoind rp or to drop a count because of misjoind~re.

Mr.Robinson. In other wordsyou are adding to the motion?

Mr. Holtzoff. Yes.

Mr. Robinson. With this effort to simplify or perhaps by

listing all motions under the general motion to dismiss --

misjoindkrp or whatever it may be -- you think the effort to

simplify it by putting it all under the general heading is not

possible to achieve?

Mr. Holtzoff. I think the words "motion to dismiss" are

misleading, as used in connection with a motion to drop a

defendant.

Mr.Robinson. Perhaps our previous answer has taken care

of this. I think we struck out the words "to dismiss" at the

beginning of rule 7.

Mr. Holtzoff. We say that the defendant shall file a

motion to dismiss the indictment or information.

The Chairman. Cannot that be covered by the words "a

motion addressed to the indictment or written accusation"?

Mr. Holtzoff. I think that would cover it completely.

The Chairman. Is that assented to generally: "A motion

I
addressed to the indictment"?

Mr. Wechsler. Should not there be a specification as to

what the motions are, on the part of the court, as there is with

respect to the civil practice?

Mr. Youngquist. I do not see why it is not all right as

it stands. If there is a misJoindfro, the defendant who is mis-

Joined makes a motion to dismiss. That would result in dismissal

as to him -- or the dismissal of a single count. But that is as

far as it would go. Otherwise the indictment would stand as to
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other defendants and as to other counts.

Mr. Glueck. Then you would have to change the phraseology

of 72, because that speaks of the entire document: "A motion

addressed to the indictment or to a part thereof".

The (-hairman. Then, Mr. Holtzoff, your motion as to 76

and 77 is withdrawn?

Mr. Holtzoff. Yes.

Mr. Medalie. Line 72: "dismiss the indictment or in-

formation or written accuastion if he wishes to establish

af f'irma tively".

The Chairman. That is already out.

Mr. Medalie. Yes; "if he claims" --

Mr.Glueck. "If he contends" is better than that, I

think.

Mr. Medalie. Do you prefer "contend" to "claim"?

Mr. Youngquist. Would not this do it: "file a motion

under the accusation"?

The Chairman. All right; subsection (c) will be passed.

Mr. Seasongood. That is not sufficiently broad, is it?

Because if you want to contend that the indictment was improperly

obtained -- for instance, that the prosecutor pressed for the

indictment --

Mr.Robinson. That would be a violation of statute in most

States, would it not?

Mr. Holtzoff. There is no Federal statute-or if the

prosecutor was presdnt or participated in the deliberations,

or any other irregularities. You must have some means of

attacking that.

Mr. Holtzoff. Quite a common claim is that an unauthor-
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ized person was present in the grand jury room when the grand

jury was deliberating.

Mr. Youngquist. Is all of that taken care of by (1)?

Mr. Seasongood. I do not think so.

The Chairman. Your motion is "where the indictment was

improperly obtained", or words to that effect?

Mr. Seasongood. Yes. And then another motion: "where

the affidavit is based in positive terms". That was involved in

the medical case.

Mr. Medalie. Are we dealing here with the composition of

the grand jury and such proceedings before it as would render the

indictment illegal?

Mr.Seasongood. Yes. In other words, in order to broaden

Athis I made the suggestion; and the Reporter will know how to

broaden it to cover all those matters.

Mr. Robinson. The words "where improperly obtained"?

Mr. Seasongood. I have no particular choice of words.

Mr. Holtzoff. Why not say "obtained in violation of law"?

Mr. Seasongood. Yes; that would be good.

Mr. Medalie. That would cover irregular proceedings and

unauthorized persons and bullying by the district attorney, and

all the other claims that appear on such motions.

Mr. Seasongood. At least it is intended that there should

be some privilege of attacking the indictment.

Mr. Wechsler. Will there be any specification of law

with reference to indictments, or will we leave that law as it

is? Will there be a rule specifying what makes an indictment

invalid and what does not?

Mr. Robinson. It would be a very long rule. I do not
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think we should try that.

Mr. Wechsler. Is there not some rule there that needs

correction?

Mr. Robinson. Probably, but I do not think it is for us

to correct it.

Mr. Wechsler. Why not?

Mr. Robinson. We could put it on the basis -- I would

not say it is outside the scope of the committee's work, but it

would be a long catalogue, from wYi ch there would inevitably be

an omission.

Mr.Wechsler. One of the major reforms in the new rules on

civil procedure was to cut through some of the red tape regard-

ing what made a pleading insufficient; and I think there may be

room for similar work here. I do not assert how much of that

is needed, but it seems to me it is a problem.

Mr. Youngquist. It seems to me that all those matters

are covered by the decisions; and if we undertake to restate

them here we will be in danger of perhaps omitting something that

now is the law. In addition to that, as the reporter says, it

would make an unduly long rule. I think we can safely leave it

in this fashion.

The Chairman. As I understand, all that Mr. Wechsler is

arguing for is an investigation of irregularities before the

grand jury.

We are getting two separate motions, I believe. May we

have a vote on the motion to cover by appropriate language

irregularities in obtaining the indictment?

(The motion was agreed to.)

The Chairman. Now a vote onMr. Wechsler's motion that the
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Reporter be asked to prepare a memorandum as to the adequacy of

the present state of the law on the whole subject of irregulari-

ties in the obtaining of indictments. Was that the scope you

had in mind?

Mr.Wechsler. I meant it to be a little broader than

that.: on the factors which now invalidate an indictment, other

than its insufficiency to charge a crime.

Mr. Dession. What it comes down to is what was formerly

covered by the plea in abatement, that we have alreadyabblished.

Mr.Wechsler. That is right.

The Chairman. Is there any discussion on the motion?

(The motion was agreed to.)

Mr. Crane. I think we should leave out the indictment.

I do not want to oppose anything Mr. Wechsler wants, but I think

the reporter is about right. We have the form of the indict-

ment, and this deals with the matter of prosecuting it. I

think it has been covered quite fully by what Mr. Seasongood

just said regarding the motions that you can think of. We

could not specify the facts which might make an indictment

invalid. But now we have it covered by a motion that anything

at all makes it invalid or illegal. When we come to specify

what an indictment shall contain and how it shall be obtained

I suppose it will mean that there must be affirmative evidence

of the crime submitted to a grand jury, and twelve men voting

to indict. I do not know what else there is.

Mr. Medalie. We do not do that in Federal cases.

Mr. Crane. I know.

Mr. Wechsler. Suppose it was alleged that the window

was open and that some one was listening through the open window?
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Mr. Crane. Is not that covered by the motion which has

just been made?

Mr. Wechsler. The effect of the motion just made was
the

that we would retain the rule that/indictment would be invalid

under such circumstances.

Mr. Crane. If you are going to specify the facts under

which an indictment would be invalid you would have to be a

prophet. You cannot see the future. There was a case in New

York where a porter hid behind a curtain in the grand jury room.

It is simply a factual situation. You cannot foresee events and

facts. But the motion made was a very good one, and covers

everything you can think of that gives the defendant a chance

to object to the indictment.

But to specify the facts -- and I am perfectly in sympathy

with you -- I do not think is necessary.

The Chairman. The Chairman is in doubt as to the vote on

the motion. (Putting the question.)

(The motion was rejected.)

The Chairman. Have we covered --

Mr. Medalie. No; subsection (2) --

The Chairman. Have we covered subsection (1)?

Mr. Medalie. Pardon me.

The Chairman. Very well. Now subsection (2).

Mr. Medalie. I do not believe that the defendant ought

to have the right to get a trial on a motion that he was en-

trapped. That applies to his motion that there is a bar in

fact to a conviction because of impossibility -- in the case of

alibi.

The Chairman. May we hold that, and dispose of (2)?
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Mr. Medalie. They are really all embraced in one

theory that the defendant ought not have his case tried on a

motion; he should go to trial if the district attorney wants his

case tried; also that he did not have the alleged criminal

intent at the time he did the act, because of coercion and so

forth.

Mr. Youngquist. That is all out; is it not?

Mr.Medalie. Also that any other matter constituting an

avoidance or an affirmative defense shall lizewise be asserted

by the defendant. I think we know what those are, and we

should not give him an opportunity to try his case on a motion.

The Chairman. Have not we disposed of everything

definitely except statute of limitations, justification, and

entrapment? And on that we disposed of those by common consent.

Mr. Medalie. It is my view that on a motion he ought to be

permitted to raise the question of former jeopardy, former con-

viction or acquittal, immunity, or pardon, and have the issue

tried.

The Chairman. That we passed on.

Mr. Medalie. And have it disposed of without any opposi-

tion --

The Chairman. We passed on that.

Mr. Medalie. I do not think he should have his defenses

determined on evidence.

Mr. Seasongood. The jurisdiction of the court is per-

mssi ble.

Mr. Medalie. That is under (2).

Mr.Seasongood. The rule in civil cases is that if you

are pleading a case for jurisdiction you can make a motion to
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dismiss, and can supply evidence to show that the court does not

have jurisdiction.

Mr.Medalie. That is right.

Mr. Dession. Or in the statute of limitations, where it

appears on the face of the indictment.

Mr. Medalie. Yes. I think on motion he should be able

to do everything except try his case.

Mr. Dession. That is right.

The Chairman. Lack of jurisdiction, then, as I under-

stand it, stands -- on lines 81 and 82 -- by common consent?

Mr. Medalie. Yes.

The Chairman. What is your view with respect to the

statute of limitations?

Mr. Holtzoff. I think that should stand only if it

appears on the face of the indictment that the prosecution is

barred. I think the defendant should have the privilege of

moving to dismiss under those circumstances, but nototherwise.

Mr. Dession. I so move.

The Chairman. The motion is seconded.
I

(The motion was agreed to.)

The Chairman. Justification.

Mr. Medalie. I think that should go out.

The Chairman. That is out, by common consent.

Entrapment is out by common consent.

That takes us through to No. 3-

Now, (5) -- where there is a bar in fact to a conviction

because of impossibility. That is out by common consent, I take

it.

Mr. Robinson. What is the difference between a notice
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and a motion?

Mr. Dession. Mr. Waite's motion, I believe, would

require that if you are going to assert that as one of your

defenses you give notice of it in advance.

The Chairman. That the defendant did not have the origin-

al criminal intent, because of insanity or intoxication.

Mr. Medalie. Insanity we passed on separately.

The Chairman. How about the last sentence on the page:

"Any other matter constituting an avoidance or affirmative

defense shall likewise be asserted by the defendant by a motion

to dismiss the written accusation."?

Mr. Robinson. That is out, in view of the discussion

here. The Chairman. 
"The motion to dismiss because of an)

affirmative defense shall state the facts and shall cite the

records, if any, on which the defense is based."

Mr. Medalie. The motion to dismiss, as hereinabove

provided.

The Chairman. "Such motion" takes care of all that, and

strike out the "affirmative defense" -- "the motion to dismiss

because of an affirmative defense" -- and just say "Such

motion", striking out the last seven words in line 91.

The next sentence: "The defendant may from time to times

file with the court a motion for an order requiring the Govern-

ment to provide a bill of particulars stating further facts

necessary to enable the defendant to prepare his motion to dis-

miss."

Mr. Seasongood. How about "from time to time"? Can he

do it as often as his fancy suggests?
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Mr. Holtzoff. I think we should strike out "from time

to time".

The Chairman. Yes.

Mr. Youngquist. I have marked it in my notes to elimi-

nate the whole thing.

Mr. Robinson. The only thing is to bear in mind that

this will be examined very carefully by lawyers all over the

country, and to consider whether we are seeing to it that all

the proper tests are made.

Mr. Youngquist. Have not we done that in an earlier

rule providing for bills of particulars, not only for the

Government?

Mr.Robinson. If it is repetition it should go out.

The Chairman. I do not think it is repetition.

Mr.. Medalie. I think you intended this sentence in

(a) of the provisions with respect to alibi motions --

Mr. Robinson. That would be one of the instances in

which it would be immaterial.

Mr. Crane. Is this the only provision with respect to

bills of particulars?

The Chairman. No; but in the other instance it is

directed to indictments only.

Mr. Crane. I do not think we need it.

The Chairman. Rule 8, page 2, line 26.

Mr. Youngquist. That takes care of it in both ways; does

it?

Mr. Holtzoff. I think it does.

The Chairman. That is with respect to indictments.

Mr. Crane. What else is there?
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Mr. Youngquist. 29 -- line 29: "A bill of particulars

likewise may be supplied by the defendant voluntarily, or by

order of the court if additional details are necessary to give

notice to the Government."

Mr. Crane. We questioned that, and there will be a re-

draft of it.

Mr. Holtzoff. I move that we strike out the sentence

beginning with line 93 on page 6.

Mr. Medalie. I second the motion.

Mr. Robinson. At what point are you providing for a bill

of particulars for a defendant who wants the information?

Mr. Medalie. If the indictment does not tell him

enough about where he is supposed to have been, and when, at the

time the crime was committed, he makes a motion for a bill of

particulars and states his intention to give alibi evidence.

Mr.Robinson. All right; that line will go out.

The Chairman. By common consent, the sentence beginning

on line 95 is eliminated.

Mr. Dession. Might we take out the language and put it

back on page 2 of Rule 8: "Defendant gives notice of his in-

tention to move to dismiss"? Because once having gotten this

elaboration of the indictment to base his motion to dismiss --

Mr. Medalie. He can make a motion for a further bill of

particulars; he can always do that. That is the accepted

practice if it is not adequate.

Mr. Dession. But where the bill of particulars is

adequate and gives you what you want, but gives you something

that you did not see in the indictment in the first place, and

consequently gives you grounds for motion to dismiss. So why
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could not we say, "notice of the offense alleged, or to enable

the defendant to prepare his motion to dismiss"?

Mr. Longsdorf. Would you amend that to read "to prepare

a notice or motion to dismiss"?

Mr. Robinson. Where is that added?

Mr. Youngquist. At the end of line 28.

The Chairman. "Or to enable him to prepare a notice or

motion". (Putting the question.)

(The motion was agreed to.)

The Chairman. That brings us to (d) on page 6.

Mr. Wechsler. Mr. Chairman, going back to page 2 of

Rule 8, may I ask whether there remains the point for the bill

of particulars to be supplied by the defendant to give notice of

the defense which he is asserting? Was not that related to the

affirmative defense provision that went out; and does not the

provision as to notice of insanity or alibi, and any further

provisions that may go in there, meet this? I refer to lines

29 to 32, page 2, of Rule 8.

Mr. Seth. They went out.

The Chairman. I had a note here: "Judge Crane wanted his

own bill of particulars on this, and the Reporter is directed to

prepare it."

Mr. Crane. How far they can compel a defendant to dis-

close the facts.

The Chairman. That is right.

Mr. Wechsler. Of course the discussion today on notice

probably has answered that question and has eliminated the need

for this provision.

Mr. Holtzoff. Suppose a defense of former jeopardy is
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raised by motion, and the prosecution needs some additional

particulars.

Mr. Crane. Yes; if there are to be any other affirmative

defenses, I see the point of that.

Mr. Holtzoff. I do not think the motion is used very

frequently.

Mr. Crane. All I had in mind is that I think there is a

point beyond which the Government cannot go in fishing for

evidence.

Mr. Wechsler. I agree with you. My point is that the

whole occasion for it may have been lost now, anyhow.

The Chairman. I suppose the Reporter will review that in

checking over the record.

Now (d).

Mr.Robinson. The word "affirmative" has been stricken out--

in line 98 -- and at any other place where "affirmative" would

appear, as defining or qualifying the defense.

TheChairman. Do we say "United States attorney", or do we

refer to the "district attorney"?

Mr. Holtzoff. "United States attorney" is the technical

name.

Mr. Youngquist. We also use the word "government"

throughout the rule. Is that appropriate?

Mr. 1ýoltzoff. I do not think so. I think it ought to be

"prosecution", rather than "government". I would use "United

States".

Mr. Medalie. The defendants prefer that the word

"prosecution" be used, and they use it every once in a while

with subtle effect. They do not like the word "government".
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Mr. Holtzoff. I think the words "United States" are

proper to be used.

Mr. Robinson. I should state to the committee that that

question has been carefully considered. We may be wrong in our

conclusions. We considered "government", "prosecution", and

"United States attorney"; and one by one they were eliminated

until we came down to "United States attorney". The statute

seems to use "district attorney"; but I understand that the

Department of Justice uses "United States attorney", and some

States use "UnitedStates attorney".

So the Reporter's office is satisfied that the proper

appe]lation for the United States attorney would be "United

States attorney".

Mr. Dession. How about special assistants to the

Attorney General and special attorneys?

Mr.Robinson. Would not he then act as an assistant

United States attorney?

Mr. Holtzoff. No.

Mr. Youngquist. There is another item for definition,

it seems to me.

Mr. Medalie. The statutes use the words "United States

attorney" and "district attorney", and yet the certificate of

appointment of a United States attorney is "the attorney of the

United States in and for such and such a district."

Mr. Seth. Should not we use "attorney for the United

States"?

Mr. Youngquist. What bothers me is the use of the word

"government".

Mr. Glueck. On page 7 you have an instance of the use of
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the word "government".

Mr. Robinson. Probably that would be the place to use

"attorney for the United States".

The Chairman. We have two questions. One is whether

we shall use the word "government" or the words "United States".

It does look a little heavy to use the words "United States".

Every one knows what it is.

Mr. Longsdorf. If we use the word "government", I think

we should capitalize it.

Mr. Crane. When we make speeches for the Government we

say "We, the people". It is the United States.

Mr. Holtzoff. I like the idea of using the words "United

States".

Mr. Crane. There are so many different kinds of govern-

ment, and it is used in so many connections. It does not make

any difference to me, but the dignified way is "for the United

States".

Mr. Robinson. I think we will get into the same trouble.

The Chairman. Can we use "United States" alone, or must we

say "United States of America"?

Mr. Holtzoff. Not necessarily.

Mr. Medalie. After all, there is the U.S.S.R.

The Chairman. Every subpoena bears the words "United

States of America". I do not like all these capitals.

Mr. Holtzoff. Why not say "prosecution"?

Mr., Robinson. Mr. Medalie gave the answer to that.

The Chairman. Yes; Mr. Medalie's answer is very sound.

Well, gentlemen, let us discuss this at lunch.

Mr. Glueck. It is common to say, "the prosecution can
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prove". It sounds almost like "the persecution".

Mr.Medalie. That is the reason.

(Thereupon, at 12.50 o'clock p.m., a recess was taken

until 1.30 o'clock p.m., of the same day.)

0
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The proceedings were resumed at 1:30 o'clock p. mi., at

the expiration of the recess.

The Chairman. We were up to item 18 on line 97. Is there0
any comment on that?

Mr. Medalie. You want the word "reply" there?

Mr. Robinson. I do n$t.

Mr. Holtzoff. I do not think we should have "reply".

I do not think the United States Attorney ought to be required

to reply to a motion; just go to the bar and argue it. I do

not see any need for any document known as a reply.

Mr. Robinson. Did we not prettyvell settle that by

"answer and reply," two or three things?

Mr. Holtzoff. I think so. I think we did.

The Chairman. Does that strike this whole section out,

Mr. Robinson?

Mr. Robinson. Let me have the page.

The Chairman. Page 6.

Mr. Robinson. That is (d)?

The Chairman. (d).

Mr. Robinson. Yes. Well, now, the way we find it working

in the alibi notice cases is that frequently a case is ended by

the government's conceding that the alibi is good, and therefore

the defendant is discharged, the indictment dismissed. Now,

I think it would be well for us to have some provision of that

sort here.

Mr. Holtzoff. The government just consents to the motion

being granted. You do not need that in the rule.

The Chairman. What if the government does not consent?
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Mr. Holtzoff. Then you have a hearing on the motion, but

you do not have to have a reply. Of course, if it is alibi it

is a little different; alibi would be tried at the trial; but

if you mean such motions as go to the jurisdiction, that is0
like former jeopardy.

Mr. Robinson. As I would see it, what is left of it,

(d), we had better knock out "reply" there in 97 following

"(d)," before "Motion by the Government. The United States

Attorney upon investigation of the defense alleged in the

defendant's motion--" Strike out "to dismiss". -- "may file

a reply in opposition to the defendant's motion."

Mr. Medalie. I do not think you need any of that,

because it is like any other motion. If in a civil case I

move for a bill of particulars or for the examination of a

party or a witness, and my adversary consents to it, does not

oppose, that is all there is to it.

Mr. Robinson. How about the second clause, "a reply in

opposition," striking out the word "reply"?

Mr. Medalie. Well, he may always oppose the motion, and

the way to oppose a motion is by answering affidavits.

Mr. Robinson. All right. What about the next sentence?

Do you think there is anything necessary in it?

0Mr. Dean. 101?

Mr. Robinson. Yes.

The Chairman. Yes.

Mr. Holtzoff. Should not that come out completely?

Mr. Longsdorf. "motion."

Mr. Holtzoff. Does not this duplicate a provision we have

already had? Motion for bill of particulars. As far as the
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second sentence is concerned, I think that should go out, too.

The Chairman. Is it not covered by page 2 of Rule 8?

Mr. Holtzoff. That is what I think.

Mr. Robinson. That is that same, beginning with 26, 29.

Mr. Dean. In lines 29 to 32 on page 2?

Mr. Robinson. I think we could provide for it there if it

is not already covered.

The Chairman. I think so.

Mr. Robinson. Yes. All right. Omlese-e to amend; is

that covered somewhere?

Mr. Holtzoff. I think that is covered somewhere, is it not,

about amendment?

Mr. Robinson. If it is not, we can cover it somewhere else.

Mr. Crane. Yes.

Mr. Robinson. All right.

Mr. Holtzoff. This is not the proper point at which to

cover amendments, anyway.

The Chairman. Make a note that that will be somewhere with

the accusation.

Mr. Robinson. Well, yes. All right. There is a separate

civil rule along amendments.

The Chairman. It may go in that, and the same with 107.

Mr. Robinson. Yes.

Mr. Holtzoff. I think you do not need the first sentence

on page 7, either.

Mr. Medalie. There is another point.

Mr. Longsdorf. I did not hear. What did you do with those

2 two words "written accusation" in line 105, page 6?
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Mr. Ro inson. We think we can let that go out and take

care of wha ever may be desirable from it at another place.

Mr. Lon sdorf. The whole thing is out?

The Cha rmn., Out here. Bring it in somewhere under

"Amendments "

Mr. Med lie. Now, the next sentence beginning with the

word "If" oý 109: I do not think you need that, particularly

the middle portion of it.

Mr. Holtzoff. I do not think we need any of it.

Mr. Meealie. It says if the United States Attorney's

written reply to the defendant's motion is considered by the

court to be insufficient. Of course the defendant's own papers

may be insuficient or unpersuasive.

WThe Chairman. Is not the whole sentence beginning on 109

unnecessary"

Mr. Dean. Right.

The Ch irman. Is that not what the court must do?

Mr. Deai. Right.

Mr. Crane. Could not do anything else.

Mr. Youngquist. I think the whole sentence is unnecessary.

Mr. Robinson. So do I. I do not think there is any doubt

about it.
0Mr. Longsdorf. Is that out?

Mr. Ro inson. Yes.

Mr. Longsdorf. And the one beginning on 107, did that go

out, too?

Mr. HoLtzoff. Yes.

Mr. Robinson. What about 113? According to Mr. Dean's

report on the California effort to separate the issue of the
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insanity defense into a separate hearing from the other, probably

we should not wish to provide for it.

Mr. Holtzoff. I think--

Mr. Robinson. (Interposing) Pardon me just a minute,

Mr. Holtzoff. Let me finish up. I want to get Mr. Medalie's

motion then at the same time, if you will excuse me, but

Mr. Medalie I understood suggested there might be some of

these motions which would require a hearing. Is that right?

Would you want to specify here, Mr. Medalie, what they should be?

Mr. Medalie. They would relate to what is covered by

pleas in bar or pleas in abatement under the old practice.

Now let us limit it, say, to double jeopardy.

Mr. Crane. Say it was Opecifie4. The others all involved

something connected with the main crime.

Mr. Holtzoff. The defendant is entitled to a jury trial

on the issue of double jeopardy under some Supreme Court deci-

sions,

Mr. Crane. What is that?

Mr. Holtzoff. The defendant is entitled to a jury trial

on the issue of double jeopardy

that is right, isn't it?

Mr. Longsdorf. Yes. There is a decision by Judge Murray

in the Ninth on that, a number of years ago, but it was not

necessary for him to say that. He said that it did not do any

harm to have tried them together, but he felt the proper way

would have been to impanel a different jury to try the special

plea in bar.

Mr. Holtzoff. But this sentence beginning on line 113
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has a funot on to perform, and it seems to me it ought to stay

in, because suppose the defendant pleads double jeopardy

affirmatively under the rule we adopted this morning, and he

asics for a separate hearing on it. He would be entitled to a

1jury, and t is sentence would cover that situation.

Mr. Crane. The only thing, it is probably too broad,

because you are going to have notice now of the alibi and

notice of tie insanity. Would that also cover that?

Mr. De n. It would also cover the question of fact

11raised by a plea in abatement. Where you raised the question

!of things that happened in the grand jury room you would have

1 to try that out some way.

Mr. Ho.tzoff. You are not entitled to a jury trial as

to that.

Mr. Med ie. No.

Mr. Ho tzoff. But you are as to a plea in bar.

Mr. DealL. I am just talicing about this sentence here. If

you will rea.d it you will see that it does cover that situation.

Mr. Holtzoff. Yes.

Mr. Crane. Too broad.

Mr. Holtzoff. Perhaps it needs rephrasing in order to

provide that the defendant will have a jury trial on those

ýissues on which he is entitled tq tlx constitutional right to

trial by j y, but not on others.
!I

The Chairman. May we leave that to the reporter?

Mr. Glu •c. Yes.

Mr. Meealie. I think so.

Mr. Robinson. I am glad to have that recommendation.

3 You do not eare to list anything, Mr. Medalie?
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Mr. Medalie. Of course I assume that double jeopardy,

immunity, pardon, would certainly come within the plea-in-bar

categories. I do not know what else comes there.

Mr. Crane. Dealing with questions of law, I suppose.

Mr. Robinson. In line 115 Mr. Youngquist raised the

question about using the term "request of the government."

Was it decided that you would wish to have "the attorney for

the United States," and do you wish to decide that?

Mr. Holtzoff. The chairman has something to say on that.

The Chainran. I feel that if you use "of the United States"

you have no right to use it unless you use the name of the

country, "United States of America, " and that is a mouthful.

Mr. Crane. 'The government" is all right.

Mr. Robinson. Leave "the government." Very well.

Now, the next sentence.

Mr. Longdorf. Only that has a capital on it.

Mr. Holtzoff. I do not think so.

Mr. Youngquist. No.

Mr. Dean. A person.

Mr. Longsdorf. A proper name.

Mr. Youngquist. But it is not a proper name. "The United

States of America" is a proper name.

Mr. Longsdorf. Yes, but "the government" to substitute

for that is also a proper name in the print shop.

Mr. Holtzoff. If you spell "government" with a cap, you

ought to spell 'iefendant"with a cap.

The Chairman. "The court."

Mr. Crane. Surely; you have to make them equal in the law.

Mr. Longsdorf. There are no signs of that rule in the
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print shop. You do not want to spell "federal" with caps.

It clutters up the page with capital letters.

Mr. Holtzoff. The Government Printing Office always

capitalizes "Federal."

Mr. Robinson. Do you wish to have that sentence in 115

left in?

Mr. Holtzoff. I think that is not necessary.

Mr. Robinson. You want to withdraw it, do you?

Mr. Holtzoff. All it says is that the judge must decide

the notion.

The Chairman. I think it will tie that preceding sentence

up when it is revised.

Mr. Robinson. All right. The next is 119:

"If the court overrules the defendant's motion, it

shall also enter in its order a provision that the facts-"

~//

Now, at this point is where we try to put the teeth in

this advance-notice and other types of pleading of what we did

call affirmative defenses. It has been found in the application

of the alibi-notice law that some judges are quite timid in

upholding the requirement that the defendant may not introduce

evidence of which he has not given notice, even though he cannot

make a showing of surprise or anything of that sort.

I believe from the experience of the states with the

alibi-notice type of procedure that there is not much use for

us to provide for alibi notice or insanity notice, any other

type of advance notice of a defense, unless we do accompany

that with some power in the court to uphold it, and our problem

is how to provide for the power of the court.

This line 119 sentence begins, "If the court overrules the
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defendant's motion, it shall also enter in its order a provision

that the facts established on the hearing shall be taken as

proved at any subsequent trial by the defendant's motion to

dismiss."

Mr. Holtzoff. No, but we decided that alibi would not be

tried in advance or insanity tried in advance. Those notices

are notices as to evidence produced at the trial.

Mr. Robinson. So this will not apply.

Mr. Crane. Then, as to the others, if the defendant fails,

nothing need be said, as though they never existed: double

4 jeopardy, warrant, pardon. If he fails, they never existed,

so you have not got to have anything of that kind.

Mr. Dean. And if he wins, the case would never go on.

Mr. Crane. I think you would be safe in striking it out.

Mr. Youngquist. One thought occurs to me in that connec-

tion. You could, for instance, make it optional with the

defendant to plead double jeopardy in advance, and that would

not necessarily preclude him from interposing that defense on

the trial of the general issue, would it?

Mr. Robinson. That is right.

Mr. Holtzoff. That is fair enough, is it not?

Mr. Youngquist. 's, it is. I think it is, yes.

Mr. Longsdorf. I should like to question the phrase "or

other judicial consideration." It seems to me that takes a

pretty large excursion into the law of res adjudicata.

Mr. Glueck. Are you cutting that out?

Mr. Robinson. Both sentences out.

Mr. Glueck. Both sentences out?



315-J

blO

Mr. Longsdorf. Yes, both sentences out.

The Chairman. In line 125 that is poor style. Would it

not read a little bit better if we said "not In compliance in

good faith"?

Mr. Robinson. We considered that, and maybe we were wrong

in putting it in this way. Some adjective.

Mr. Medalie. Why should good faith determine that? In

perfect good faith the district attorney might give you a bill

of particulars, but it would be inadequate; you would still be

entitled to relief. Good faith should not be the sole issue.

Mr. Robinson. Could we trust the court tobe able to

distinguish whether or not it should take this action? We might

just say he should make such orders as are just. This is copied

from the civil rule in part.

Mr. Medalie. Yes.

The Chairman. Your idea would be to eliminate the two

words "good faith"?

Mr. Medalie. Yes.

Mr. Holtzoff. I think he is right about that. It is a

factual question which you determine by inspection of documents,

whether they comply with the court's order.

Mr. Medalie. The question is not whether the district

0attorney is a nice boy but whether the defendant got what he

is entitled to.

Mr. Robinson. Again that is based on the experiences of

our courts, and it is with the alibi defense. I think even

we use that by way of analogy, experience on it here, and there

has been some tendency to evade the requirements of the statute

with regard to proving or with regard to filing your information.
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So that is the only reason for it. If that is not a sufficient

reason, it should go out.

Mr. Dean. It would not be a sufficient reason, though,

since in fact alibi or insanity is now simply a notice; and

if any of these statute rules, it seems to me, are to apply to

those situations we ought to tie them right in with alibi and

insanity. This refers to pleadings or bills of particulars,

neither one of which applies to insanity or alibi.

Mr. Robinson. We have not drafted our provision with

regard to insanity and alibi as yet, have we? I think we are

under instructions to prepare something on that by way of

notice.

Mr. Dean. Notice; right.

Mr. Glueci. Notice merely.

Mr. Robinson. We have understood, too, that there will be

the power in the parties, in the government or the defendant,

to require additional notice to be given or additional informa-

tion by the respective sides. So this is largely a matter of

instructions ,on how we may make the alibi-notice and insanity-

notice requirements effective--not at this point, understand,

but where we shall deal with them.

Mr. Dean. Well, my point is: If it is designed to apply

to this, too, why do you not specify thatif at any time the

court considers that the notice of alibi or insanity is insuf-

ficient then it may do so and so? If, on the other hand, it is

designed to apply generally to all pleadings and bills of

particulars, that is something else.

Mr. Robinson. Well, that would have to be done, of course.

There will have to be a distinction, in view of the vote taken
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this morning.

Mr. Holtzoff. Should not the word "pleadings" go out in

line 124? I thought we were not using the word "pleadings,."

in the light of the decision made yesterday.

5 The Chairman. That is right.
I

Mr. Dession. I am wondering.

Mr. Youngquist. Motions or bills of particulars, maybe

not.

Mr. Holtzoff. Yes.

Mr. Robinson. All right. Let us substitute for "notices"--

Mr. Holtzoff. (Interposing) Or bills of particulars.

Mr. Youngquist. "Motions."

Mr. Robinson. "Motions."

Mr. Holtzoff. "Motions."

Mr. Robinson. "Or bills of particulars." All right.

Mr. Dession. Mr. Reporter, do we really need this section?

The power to order a bill of particulars or anything else of that

nature would require the power to keep on ordering it until a

sufficient compliance has been had, would it not?

Mr. Robinson. Perhaps you are right on that.

Mr. Holtzoff. I think we should have services

Mr. Robinson. The effort was made to make the procedure

quite definite, at least for our consideration, and now we can

cut out, rather than we could have added.

Mr. Crane. We are going to take that out, then, on 123?

Mr. Longsdorf. 123 onward goes out.

Mr. Robinson. I think so.

The Chairman. Is there not a danger of some district judge
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thinking he may not have this power?

Mr. Holtzoff. I rather doubt that. It is inherent, it

seems to me, if you order a bill of particulars and the bill of

particulars does not comply with your order, that you could

require a further bill.

Mr. Medalie. No, it does not stop.

Mr. Holtzoff. It does not do any harm to leave it in.

Mr. Robinson. My thought was to put it in in our regular

bill-of-particulars place; we are planning to have a bill-of-

particulars, general provision for that.

Mr. Crane. I think it is self-evident, if a judge makes

an order, that it has got to be complied with. We have not got

to say that the defendant must obey the order.

Mr. Holtzoff. No.

The Chairman. All right. Let us leave it out here, then.

Mr. Robinson. Now, even though this sentence beginning

on line'127 is left out here, it touches on the problem I men-

tioned a whsle ago: What shall the court do in order to make its)

orders effective?

Mr. Holtzoff. Should not this sentence be transferred to

the rule that you are going to draw ainotice of alibi and notice

of insanity?0
iMh. Dean. I think so.

Mr. Holtzoff. Logically.

Mr. Robinson. Where would we be left on double jeopardy

then?

Mr. Holtzoff. Well, I do not see how that applies--oh,

well, how would that apply, say, to double jeopardy?

Mr. Robinson. Well, we are going to have a separate hearing
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on it, with the possibility of--

Mr. Crane. (Interposing) Well, if it is found in the

defendant t s favor, that ends the prosecution. If it is found

against him, it does not end the prosecution. The only thing

is, he cannot try it over again in the main case. Do you

think it necessary to have it so stated?

Mr. Youngquist. I think the only place that is going to

arise is in connection with ih\ insanity and alibi.

Mr. Holtzoff. That is why I think it ought to be trans-

ferred into that rule.

Mr. Robinson. All right. We will check it with that in

mind, see if it cannot be transferred to insanity and alibi

defense, or notice. 132 perhaps is unnecessary.

Mr. Holtzoff. I think you ought to add something there.

This is the way it is now: "No order of the court, however,

shall be deemed to interfere with the assertion at any time

of the defense of lack of Jurisdiction." I think that is 0. K.,

but you also ought to add "or of failure of the accusation to

set forth an offense." That should never be waived.

Mr. Medalie. But it never is waived if there is no

jurisdiction.

Mr. Holtzoff. Beg pardon?

Mr. Medalie. There is no jurisdiction. You cannot confer

jurisdiction by moving for an order in the case, can you?

Mr. Robinson. No.

Mr. Holtzoff. I think this sentence is intended to convey

6 the thought that nothing that may be done will waive the right

to raise the defense of lack of jurisdiction.

Mr. Robinson. At any time.
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Mr. Holtzoff. At any time, but I think the same rule ought

to apply to the defendant's right to raise the point that the

indictment does not charge a crime.

Mr. Medalie. Well, that is still the law, is it not?

At the trial you can raise that question, though you never made

a motion.

Mr. Dean. That is right.

Mr. Medalie. The reason you make a motion is that you do

not want to have the wait, to wait for a trial, and you do not

want to have to stand the uncertainty of trial.

Mr. Holtzoff. But I think it is a good thing to provide

for that, Mr. Medalie. Now, the civil rules specifically pro-

vide that failure to make such a motion before trial does not

waive any point of lack of jurisdiction or sufficiency of the

complaint. Now I think this is one point where there ought to

be a corresponding provision in the criminal rules to safeguard

the defendant's rights.

Mr. Medalie. I do not think you need it. You cannot amend

answers, counterclaims, and you cannot amend indictments.

Mr. Youngquist. That is all true.

Mr. Longsdorf. You can waive any jurisdiction except the

capacity of the court to entertain that kind of a civil suit.

You can waive the venue.

Mr. Medalie. You can waive venue but not jurisdiction.

Mr. Longsdorf. Well, you cannot waive jurisdiction. You

are correct in making the distinction, but a lot of people fail

to do it.

Mr. Robinson. This sentence was put in here not with the
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idea of adding anything to the legal rights of the parties, or

anything of that kind, but just to show anyone who might other-

wise object that the point of jurisdiction was not overlooked.

Mr. Longsdorf. Oh, I quite understand that.

Mr. Holtzoff. I think the sentence ought to go out or be

enlarged.

Mr. Robinson. I cannot agree with your enlargement,

Mr. Holtzoff. I am not sure. Are you considering the possibility

of defects that can be cured by verdict, and the fact that

during the progress of trial certain defects in the accusation

are considered to be waived if there is no motion to quash or

anything like that?

Mr. Holtzoff. I am not talking about that. I am talking

about failure of the indictment to state an offense. I think

that is fundamental.

Mr. Longsdorf. But it does not waive jurisdiction.

Mr. Holtzoff. Suppose the indictment does not charge a

crime.

Mr. Robinson. That is still my point. You are familiar

with the rules, areyou not, that even defects in the accusation--

The Chairman. (Interposing) Let us not argue this. We

have a motion. All those in favor of the motion to strike the

sentence will say aye.

(There were a number of ayes.)

The Chairman. Those opposed will say no.

(There were a number of noes.)

The Chairman. How many noes were there?

(There was a show of hands.)
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The Chairman. One, two, three, four. The r•c3 seem to

have it. The ayes have it.

Mr. Longsdorf. I think there is a latent ambiguity in that

4last sentence.

Mr. Holtzoff. Well, but there, if we are silent on the

point and we give the defendant the opportunity to move to

dismiss, somebody may contend at.some time or other that failure

to take advantage of the opportunity of the rules of the court

is a waiver of his right. I think it is necessary. You are

probably right, but the point is that some judge might sometime

hold that way, and it would be a wise safeguard.

Mr. Medalie. I think it is better to assume that the

. judges will--

Mr. Holtzoff. Beg pardon?

Mr. Medalie. I think it is better to assume that the

judges are fairly good lawyers and will not make any great

mistakes. Suppose you charged a man with mail fraud, or

attempted to in an indictment, and failed to allege a scheme

to defraud, or what you did allege certainly was not a scheme

to defraud. Let us go to the extreme: that in that indictment

you charge a scheme to defraud, that is, to pay a man less than

the goods were worth, and nothing else; no false representations.

Suppose a motion were not made. A man goes to trial. I think

the judge would dismiss the indictment.

Mr. Holtzoff. I think he should, but it seems to me--

Mr. Medalie. (Interposing) If he does not, he is trying

a case where there is no indictment, practically.

Mr. Holtzoff. The only point is this: that if you are

going to safeguard the right to raise the point of lack of



323

b18

Ayou by your silence do imply that he waives7 ju risd ictlc~n ., y o by y u si e c d o h i p y t a h e w v s

the insufficiency of the indictment.

Mr. M alie. Look: you are dealing with Jurisdiction.

I have alr rs understood that that cannot be waived.

Mr. Holtzoff. That is right.

Mr. Medalie. The Judge has no power.

Mr. Holtzoff. That is right.

Mr. Melalie. The court has no power. The case is not

there. It Ls no court for purposes of that case, and your

silence does not give a power that it does not possess.

Mr. HoLtzoff. Then, your thought is that the whole

sentence ougt to go out?

Mr. Me alie. I do not think we need it.

Mr. Holtzoff. I should not mind that so much. My point

was that if that sentence stands you also ought to safeguard

the defendant as to failure of the indictment.

Mr. Medalie. Well, I raise the question. I move that

that sentence be stricken.

Mr. Ho tzoff. I second the motion.

Mr. Younquist. May I suggest that for the sake of uni-

formity with the civil rules it might be well to leave it in

here, expanded as suggested by Mr. Holtzoff, even though it

may not strlctly be necessary.

Mr. Medelie. There is a reason for putting these things

into the civil rules, particularly as to the sufficiency of a

jpleading, in view of the fact that--

The Chairman. (Interposing) That brings us to section

(e) o
Mr. Roblason. That ought to be harmless enough to meet
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everybody's ideas. That happens to parallel the civil rules,

too. You notice Rule 8, too, to the left, of the civil rules.

"Each averment of a pleading shall be simple, concise, and

direct, No technical forms of pleading or motions are

requi ed."

Do you want that "pleading" out there, Mr. Holtzoff, too?

Mr. Holtzoff. I suppose it should be.

Mr. Robinson, Well, now, wait a minute. Is an indictment

a pleading?

Mr. Ho tzoff. Yes. 1k. I suppose that can stay there.

Mr. Robinson. Better leave it.

Mr. HoLtzoff. Yes.

Mr. Youngquist. Why not simply say "Pleadings" instead

of "Each av rment"?

Mr. Holtzoff. That is a good idea. This was just copied

from the civil rules, I guess.

Mr. Longsdorf. Strike it out.

Mr. Youngquist. "Pleadings shall be simple, concise, and

direct." O perhaps you should say "Pleadings and motions."

Mr. Ro inson. I was trying to follow your recent suggestion

there, that we follow the civil rules on points of this kind.

You notice the civil rules: this is just exactly the wordsct

the civil rue.

Mr. Youngquist. Well, yes. No, I did not mean--

Mr. Robinson. Do you think there is reason for changing

lit here?

Mr. Younuist. I did not mean the words. I mean the

substance.

The Chairman. This is a copy of the civil rules.
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Mr. Holtzoff. This is a copy of the civil rules.

Mr. Longsdorf. Yes.

Mr. Glueck. I do not think it makes much harm either way.

The Chairman. All right. Now, what about section (2)?

Mr. Holtzoff. I have one suggestion about section (2).

The last sentence on page 9 1 have a question about. That

8 permits the court to require the government to elect as between

counts'of an indictment, and that would introduce a technicality

that does not now exist.

Suppose a man is indicted on a large number of counts in a

mail fraud case. I do not think the court should have authority

to say to the district attorney, '"WE 1, you have got to elect

as between these counts."0
Mr. Medalie. That deals with a very practical experience.

The provisions of 8 (e) (2) are now the law of New York, and

they work very, very well. Now, in practice in the jury trials

before competent judges like Carl Nott, where there are many,

many counts, each stating another episode on which the defendant

can get another ten years, and he is going to get about 60 if

he is convicted on six, and he can even get convicted on 20,

it gets confusing to the jury. Now, the judges have had this

practical experience. One of the greatest criminal judges is

Carl Nott, just retired, General Sessions. It was a matter of

practical experience for him to say to the district attorney

and to the jury, "Now, look. You don't need any confusion.

Let us take out three, four, five of these counts. They are

all duplicates of each other, and the case will fall anyhow

unless the district attorney has proved at least these, and if

he establishes these he has enough. Now the jury will be able
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to follow it, and it can go to the jury on these five or six."

That is the situation that I assume brought about the

writing of that particular provision in this subsection.

Mr. Holtzoff. Yes, but the way this is worded this

situation may confront the United States Attorney: Suppose

we have a mail fraud case, and you have, say, ten counts, one

for each indictment, and suppose under the way this is worded

the judge could say to you, "Well, now, you elect three counts

out of the ten," and you elect three, and you do not prove those

three. Then where are you?

Mr. Medalie. You will not elect the three that you do not

prove. You elect the three that you can prove.

Mr. Holtzoff. Yes, but what is the desirability of giving

that authority that does not now exist?

Mr. Medalie. Simplification. It does exist in fact,

though not in law.

Mr. Holtzoff. Where it is done by mutual agreement.

Practically, the United States Attorney goes ahead and does it

at the suggestion of the court, but if the United States Attorney

declined to do it the court could not compel him to.

Mr. Medalie. No, but the judge can do it himself by the

simple expedient of submitting only a few counts to the jury.

Mr. Holtzoff. Oh, yes.

Mr. Medalie. So that they can understand the case.

Mr. Holtzoff. But do not forget that there are some judges

who are not as good as some of the judges in the Southern District

of New YoriE.

Mr. Medalie. Then they will not exercise it.

Mr. Holtzoff. Yes, but we have the other type of judges who
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try to exercise too much authority; there is that type of

federal judge.

Mr. Medalie. Yes, that type of judge will do that, and

I have seen one of them do it. They will say, "Well, I guess

this is a ase, but this is too trivial to be a mail fraud

case. This ought not to go to the jury. This does not belong

in this court." What are you going to do about it?

Mr. Dean. Does not the pruning process talce place later on

when you go to submit the counts to the jury?

Mr. Seth. That is right.

4 Mr. Medalie. Well, this is the time it is done. I assume

that is intended.

. Mr. Dean. I assume it is not.

Mr. Holttzoff. Not the way it is worded, I should not

object to that limitation. The way this phrase is worded I

thought it was at the opening of the case.

Mr. Medalie. In other words, you agree that this is

practical, then, should be within the power of the judge?

Mr. De ,. Yes.

Mr. Holtzoff. Yes.

Mr. Medalie. But you do not want to exercise it until the

* case goes to the jury?

Mr. Ho• tzoff. Exactly.

Mr. Medalie. Or at the close of the government's case?,$

Mr. Holtzoff. Yes.

Mr. Medalie. I would go along with it.

Mr. Rolinson. Let us compare that with a. I can read

that briefl :
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9 "The court in furtherance of convenience or to avoid

prejudice may order a separate trial of any defendant, or

of any separate issue or of any number of defendants or

issues."

That would seem to take care of the case before trial.

Mr. Medalie. Yes.

Mr. Robinson. So this would be during trial.

Mr. Holtzoff. No.

Mr. Dean. No.

Mr. Medalie. At the conclusion of the government's case.

Mr. Holtzoff. At the conclusion of the government's case.

Mr. Robinson. That is right. Well, that is where an

election nearly always is made.

Mr. Medalie. Yes, but I should not limit it to an election.

I would give the court a reasonable amount of discretion to

avoid confusion to the jury, even though election is not neces-

sary.

Mr. Holtzoff. Suppose we leave it to the reporter to

rephrase this sentence in the light of this discussion.

Mr. Robinson. Very well.

Mr. Holtzoff. Would that be satisfactory?

Mr. Robinson. If you are sure you understand what you

want, Mr. Holtzoff, we can confer about that later.

Mr. Holtzoff. Well, the thought is that this authority

should be limited to the close of the government's case or the

close of the entire case, with the discretion in the court to./

make a selection himself.

The Chairman. That would be at a different place in the

rules.
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Mr. Dean. That is right.

The Chairman. Rather than in the pleadings.

Mr. Holtzoff. I think so.

The Chairman. Then if there is no objection that will

stand. Is there anything else?

Mr. Medalie. I think you might add the words when you do

this, "in the interest of simplifying the issues."

Mr. Robinson. Yes.

Mr. Crane. Well, why put any reason in it at all?

Mr. Medalie. Well, because that is the oourtts guide.

Mr. Crane. Which would contribute to a fair trial.

Mr. Medalie. All right. I agree. You are right.

Mr. Crane. Surely. "Suppose the defendant and the

goverrnent"--that is preaching; I do not like that.

Mr. Medalie. All right. That is unanimous.

The Chairman. I think, gentlemen, we have disposed of it.

Mr. Medalie. Oh, I want to ask one question here: Does

this subdivision completely take care of the existing statutory

regulations on that subject as to joinder and consolidation?

Mr. Robinson. Yes.

Mr. Holtzoff. No. You have another rule on joinder. There

is another rule here on joinder.0
Mr. Medalie. Well, that is joinder of defendants.

Mr. Wechsler. On parties but not as to counts.

Mr. Medalie. But I maan as to joinder of counts and

consolidation.

Mr. Robinson. You are confused. Well, joinder of counts.

Well, consolidation for trial is taken care of under 42(a).
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Mr. Medalie. Well, you have here, "The court may order

written accusations to be consolidated for trial."

Mr. Robinson. That is right. This is on joinder of counts.

Mr. Medalie. Then had we not better take out the consolida-

tion provision and leave that to the consolidation provision

which comes, later?

Mr. Robinson. I should like to defer that until we come

to 42 and see what we get.

Mr. Longsdorf. Do you want to put the joinder of counts

down into the consolidations for trial, or wait?

Mr. Robinson. I did not hear your question.

Mr. Longsdorf. Do you mean to out the joinder of counts,

the making of several counts--I did not understand--down in or

near to the rule on consolidations for trial? Did I understand

that wrong? I did not hear distinctly.

Mr. Robinson. What we were talking about, considering it

in connection with 42, Rule 42 on "Consolidation; Separate

Trials," was that when we come to that we can come back and

consider the two together.

10 Mr. Longsdorf. Oh, yes.

Mr. Holtzoff. Do you not have another rule on joinder of

separate counts? Joinder of defendants in the same count?

0Mr. Medalie. That is different.

Mr. Robinson. Yes, that is different.

Mr. Medalie. And yet all of them could be put together,

and lawyers would look for them at the same place.

Mr. Holtzoff. I think so.

Mr. Robinson. There again, while I do not want you to hear

me speak of the civil rules too often, at the same time I think
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we agree we ought to regard them all the way through, and I am

following out the arrangement of the civil rules with respect

to separating these two comparable points. So if you will

check the civil rules provisions and these, you will see that

lawyers who have become accustomed to questions of joinder

of parties, joinder of paragraphs of their claims, and so on,

in civil matters, will find that this arrangement is in criminal

matters comparable to what we have been accustomed to in civil

matters as far as such a parallel can be worked out, and I think

it is fairly close.

Mx. Wechsler. Do I understand that the answer of the

reporter to Mr. Medaliets question was that this provision is,

not intended to change the present law with respect to joinder

of counts except charges of separate crimes made in one indict-

ment?

Mr. Robinson. If he is referring to the federal statute

of 1852 or '54, this provision is not based squarely on that

statute; that is, it does not copy the words of the statute.

Mr. Wechsler. May I ask, then, if there be a consideration

of the differences, if any, and the results, because I think

that is a very important question.

Mr. Robinson. Yes, that has been considered quite carefully,

*Mr. Wechsler, and I regard this rule as a little broader than

the statute.

Mr. Wechsler. In what respect, may I ask?

Mr. Robinson. If you will just take the statute and take

this rule and go down through it word by word you will find it,

I believe.

Mr. Dean. Is the statute set forth here, the present statute?
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Mr. Wechsler. Yes.

Mr. Robinson. Yes.

Mr. Wechsler. It is in on the left-hand side.

Mr. Longsdorf. The court has found some fault with the

verbiage of that old statute?

Mr. Robinson. No, it was not based on lack of respect for

that statute.

Mr. Longsdorf. No, no, but I say was not the old statute

in one or more cases criticized as being a little bit difficult

of understanding, incomplete?

Mr. Robinson. Well, I do not know about that.

Mr. Longsdorf. I am not sure.

Mr. Robinson. We have not run into much objection to the

old statute. Here is what was done in compiling this section

of this rule. California has a very good joinder statute, and

one or two other states. New York's so-called Dewey joinder

statute under which the Luciano conviction was made, and some

other rackets were broken up there, was also considered. So the

source of this rule--

Mr. Dean. (Interposing) Mr. Medalie, I can find it for you.

It is opposite Rule 42.

Mr. Medalie. Oh, yes. Thanks.

Mr. Robinson. This rule is based on the present federal

joinder statute, the California joinder statute, and the New

York State joinder statute, and all three were considered in

the drafting of the rule. I have not examined each of the

other three statutes. I think you will see what the effort was

designed to attain. I do not know that I can go into it word

by word.
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Mr. Longsdorf. As I recall the federal statutes here,

there is nothing in the federal statutes, 557, that provides

for separation of trials. That was left to implication. You

put it in expressly.

Mr. Holtzoff. The federal statute does not say when there

may be joinder. It just says if there are several charges which

may properly be joined, you may joia them.

Mr. Longsdorf. Yes, but there is another statute that

comes into that, another federal statute which specifies--

Mr. Robinson. (Interposing) Severances.

Mr. Longsdorf. -- what may be joined in the indictment.

The Chairman. That disposes of it.

Mr. Robinson. I think so.

Mr. Wechsler. Well, it occurred to me that there is a

reasonably broad ambiguity in reference to defenses of the

11 same general nature. Now, I know that that language or its

equivalent is in the present federal statute. If the purpose

is to carry over those interpretations substantially, I know

what that means. If the purpose is to achieve some different

result, while I am not unwilling to study the California and

New York statutes before making up my mind, I do not see that

I can make up my mind until I have engaged in that study.

Mr. Robinson. I shall be glad to discuss it with you, too.

Mr. Holtzoff. After all, our decision now is only tenta-

tive.

Mr. Seasongood. Yes. I think it is better to make a tenta-

tive decision, so the reporter will at least know in a general

way what we think.



334

b29

Mr. Robinson. I think our next draft may be one that

Mr. Vanderbilt has mentioned as one that we shall send out by

mail. I think that in the margin it would be well to note the

statutes which are either the source of the particular line or

clause or other provisions. Now, I plan to do that. I think

that will make it a little more convenient for members of the

committee in looking up the sources of these statutes. I think

with respect to Mr. Wechsler's inquiry I would agree that it

is desirable to have such points made available to you as

conveniently as possible.

Mr. Medalie. Is the New York statute the Dewey law?

Mr. Robinson. Yes.

Mr. Medalie. It was intended to be an adaptation of

federal law and practice on the subject, and I refer to

Section 279 of the Code of Criminal Procedure. It is very,

very simple. I think you have simplified it further without

losing anything that I can observe now.

Mr. Robinson. I have tried to do that.

Mr. Medalie. Yes. I think it is a good job. I should

still like to look at it again and see if we have lost anything

or added something that might be dangerous, but I doubt if that

is so.

0 Mr. Robinson. I should appreciate it if you would write

in about that. And Mr. Wechsler, too, if you will.

The Chairman. Now I think we have covered everything in

Rule 8, except I think we must go back to the first page.

Mr. Seasongood. Before you do that may I just cover a small

thing? On page 8 in Rule 8 (e)(1), in line 137, I think we

have provided for certain notices, havewe not, and I would suggest/
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you insert "No technical forms of pleading, notice,"and so forth.

Mr. Robinson. Yes. Very well. Thank you.

The Chairman. And the reading here, "notice," I suppose

"motion."

Mr. Robinson. "Motion." All three.

The Chairman. All three singular.

Mr. Robinson. All three singular.

The Chairman. Coming back to the first page of Rule 8,

we have left over the takling of a tentative vote as to whether

or not we would follow the scheme of the'rule as written or the

alternative plan suggested by Judge Crane, that the paragraph

be remolded to provide that the accusation should state the

facts constituting the crime, and we accompany that with a note

to the reporter referring in some such form as does the present

paragraph to the elements that are generally necessary to consti-

tute a sound indictment as a guide to the district attorney. Are

you ready for a tentative vote on this issue?

Mr. Medalie. Before you vote, Mr. Chairman, may I read you

Section 275 of the New York Code of Criminal Procedure:

'The indictment must contain (1) a title of the

action specifying the name of the court to which the

indictment is presented and the names of the parties,

(2) a plain and concise statement of the act constituting

the crime, without unnecessary repetition."

The Chairman. Yes.

Mr. Medalie. And under that district attorneys have done

everything from what Cropsey has done to prolix indictments,

but the simplest form of indictment is possible under this
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section.

Mr. Robinson. Possibly they a5e afraid of it, as the

section perhaps is not definite enough to guide them. Is that

*not possible?

Mr. Medalie. It is simply fear. They have it in their

old forms lying around every district attorneyt s office. It

is so much easier to copy the form than to revise it.

Mr. Youngquist. I have had the same fear, Mr. Medalie.

Perhaps you were never assailed with it, but I know that I in

drawing indictments have feared to depart from that.

Mr. Medalie. Of course. I know what you mean.

Mr. Youngquist. In the state court. That has been estab-

.lished by practice.

Mr. Medalie. I know. I once instructed my assistants, and

did it again and again for about three months when I was United

States Attorney, to leave out conspiracy counts. Well, after

while they sneaked them in, afraid that they could not offer

anything in evidence unless there was a conspiracy count, which

of course is not the law.

Mr. Holtzoff. But of course all this fear will be probably

done away with if we in an appendix of forms insert four or five

*forms of simple what we call short-form indictments.

Mr. Medalie. You are drawing the form on mail fraud?

Mr. Holtzoff. Yes.

Mr. Medalie. All right.

Mr. Holtzoff. That was all right.

Mr. Youngquist. Short.

Mr. Robinson. Simple.
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Mr. Holtzoff. Leave out all such words as "feloniously"

and "thereupon, to-wit."

Mr. Robinson. You have.

Mr. Medalie. Now, when you draw your form on mail fraud

please pick out a complex fraud, so as not to mislead the

prosecutors.

Mr. Crane. The difficulty comes because of an antiquated

fetish about a criminal indictment, all arising from a time when

the courts and people were so cruel to criminals that they found

every way in the world to try and beat it, and rightly so. Now

we have gonebeyond that so far as the courts of this country go,

except in times of, oh, some of the excitement. I do not know

of any court that is not trying to be as fair to one side as to

the other. I cannot imagine a judge who is not trying to do

that. Now, of course that makes play for feelings here and

there. That is human nature. But in the main they are wonder-

ful. The courts are wonderful, remain all over the country, and

I have known--

Mr. Medalie. (Interposing) That is Blackstonian.

Mr. Crane. Well, it is not a blackout, anyway. Now, if you

think of facts constituting the crime--that is what you are

bound to do--I do not see any answer to it.

Mr. Glueck. Judge, do you really want to leave out "being

instigated by the devil and not having the fear of God before

his eyes," and so forth%

Mr. Medalie. It has never been required. It was not even

required under common-law pleading.

The Chairman. Now are you ready for the motion?

Mr. Youngquist. I do not know how to vote on it.
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Mr. Glueci. The alternative, the short form versus the--

The Chairman. This form presented by the reporter or the

short form advocated by Judge Crane and just quoted by

Mr. Medalie, to be accompanied by a note for the guidance of

the district attorney, giving the substance of this rule.

Mr. Waite. The motion is to adopt a shorter statement

instead of the reporter's statement?

The Chairman. Suppose we get it accurately before us.

I take it as a motion made by Judge Crane, seconded by

Mr. Medalie, for a short form accompanied by an explanatory

note. All those in favor of the motion will say aye.

(There was a chorus of ayes.)

The Chairman. Opposed, no.

(There was no response.)

The Chairman. Carried.

Mr. Crane. That is really what you did in the American

Law Institute form.

The Chairman. Well, Rule 9 isn't, so we go on to Rule 10.

Mr. Dean. May I make one suggestion there on Rule 8, if

you do incorporate in the footnote these various items, that

you add the regulation to the statute, following Mr. Medalie's

13 suggestion of yesterday, which I think is very important.

Mr. Holtzoff. I do not think that you ought to require

reference to statutes.

Mr. Dean. Well, what are you going to do if you are

prosecuting on a departmental regulation and not even the

attorneys in the United States Supreme Court when they are

arguing can find it?

Mr. Holtzoff. I agree with you on that.
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Mr. Medalie. What are we going to do about it?

Mr. Holtzoff. But I do not think we ought to require

reference to statutes.

The Chairman. We are not requiring it.

Mr. Medalie. I know, but the rules, departmental or

regulations--the word is not "rules." It is "regulations.,"

is it not?

Mr. Dean. Eitle2.

The Chairman. Either "rules" or "regulations"; they

are used alternatively.

Mr. Medalie. I think anybody trying a criminal case,

whether the indictment is under a rule or regulation, would

like to know what the rule orregulation is.

Mr. Holtzoff. You get it by bill of particulars if the

United States Attorney is Jgreeable enough at to refuse to

cite it to you when you telephone him.

Mr. Medalie. Well, that might be the answer.

Mr. Dean. What harm? What is the point?

Mr. Glueck. It is only a few words.

Mr. Holtzoff. The harm is this: that if by mistake you

omit it from your indictment you might get thrown out 4ithe

trial. You always have to figure on that proposition.

Mr. Gluecic. Well, then you start all over again.

Mr. Holtzoff. Not if the statute of limitations has run.

Mr. Wechsler. There is another situation, too. The rule

with respect to statutes is that if there is any statute of

the United States that sustains the charge the indictment is

valid. So that there will not be a civil rule if a violation
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of regulations is charged, even though there may be a mistake

as to the regulation, so long as there is a proper notice to

the defendant to enable him to prepare. I think there is a

real issue there.

Mr. Holtzoff. And you get that information by bill of

particulars.

Mr. Wechsler. Well, I am not sure that you can unless you

say that it should be available. I think the information should

be available, under a penalty.

Mr. Medalie. I think there is a reasonable prospect of

getting it that way.

Mr. Youngquist. By bill of particulars?

Mr. Medalie. By bill of particulars.

0Mr. Youngquist. I do not know.

Mr. Medalie. I should rather leave it for simplicity.

The important thing is that people get that knowledge before

they go to trial. There is not a lawyer living who knows these

rules-, and regulations, either in the government service or at

the bar.

Mr. Robinson. May I ask, Mr. Medalie, do you think a court

would grant a bill of particulars if a lawyer would come in and

say, "Under what government regulation does this indictment"--

Mr. Crane. (Interposing) Surely. Why not?

Mr. Robinson. What is that?

Mr. Crane. Surely. Why not?

Mr. Robinson. Can we assume that every federal judge would

do that?

Mr. Crane. Surely.

Mr. Robinson. Can we assume every lawyer who asks that
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question might not feel that he was rather stultifying himself,

at least in some cases, by asking it?

Mr. Crane. He has got to defend his client.

Mr. Robinson. Oh, yes, he has got to do that, and he is

supposed to know the law, too, and the regulations.

Mr. Crane. That is a modesty in the bar that I have not

run across.

Mr. Medalie. There is still the tradition around the

federal courts that if you do not know what to do procedurdly

you ask the clerk.

Mr. Robinson. What if he does not know?

Mr. Medalie. I have been doing that for twenty-odd years.

A lot of things I could not find in the books I would ask the

clerk, and he would tell me. Of course I knew that the judge

would ask him too, and he would get the same answer.

Mr. Robinson. I think Mr. Dean has a point there. I feel

pretty strongly about this because it is very fundamental. I

feel we have the responsibility of all these requests that

have been coming in here about the short form of indictment.

I believe about all we are doing is telling them that the

indictment ought to be short, and now again we come back to

the question they raised in New York in June at the meeting

0 there: Just how short is "short"?

Mr. Crane. This has been tried out in so many places.

Mr. Robinson. And we had so much trouble in New York.

WTake the Bogdanof f case there.

Mr. Crane. We have not got as far as Pennsylvania and

some of the other states have gone.

Mr. Robinson. I am indebted to this judge named Bogdonoff
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because you are familiar with the law of New York. I think that

was one of the first tests under your short-form idea, and I

believe the courts sustained it, did they not?

Mr. Crane. Oh, yes.

Mr. Robinson. And yet district attorneys have told me

within the fairly recent past that they were afraid to really

bring in a short-form indictment.

Mr. Crane. Now, that is where they simply charged the

crime, charged John Jones with having committed & .,crime on the

night of so and so. Now, I do not like that, and that is the

thing they are criticizing. I think that was proposed first by

the American Institute, or one of them, and it got too short.

Now, we have not adopted that. Now, this must state all

the facts constituting the crime. I guess "the statute in

such case made and provided" was the oldest phraseology. "Against

the statute in such case made and provided," and even under the

old indictments they never required the statutes. Never.

Mr. Robinson. Well, they did not have the statute; it

was a common-law crime.

Mr. Crane. I mean even the full common-law form of indict-

ment never required you to quote the full statute, though always

it mentioned the law insuch case made and provided, the statute

in such case made and provided.

Mr. Holtzoff. Never cited the statute at common law.

Mr. Crane. Never.

The Chairman. We have voted on this.

Mr. Robinson. On what?

The Chairman. All of this.
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Mr. Crane. Surely.

Mr. Medalie. Except that the question of "rule" or

"regulation" came up again.

Mr. Holtzoff. That can be handled by bill of particulars.

Mr. Crane. Surely.

Mr. Medalie. If that is agreed, that is all right. I am

c15 willing to take the chance. I think you have given me the

answer.

Mr. Robinson. I shall have to ask for things if I am

going to be responsible for drawing any form with your help,

such as Mr. Holtzoff suggests, or for delivering a rule plus

a commentary, to put into it the details that will be necessary

for the district, United States Attorneys, and courts, in0
any event, to have a little more direct line on what the Judge

has in mind.

Mr. Medalie. I can send you a copy of the indictment for

larceny.

Mr. Robinson. I want to question you, if you will. I

should appreciate it a lot if you would assist the reporter t s

office by giving us a specimen of an indictment which you feel

does represent a short statement.

Mr. Crane. I will try to get some of those statements out.

Mr. Robinson. Either opinions or, for instance, to be more

specific, take this Massachusetts form, which I regard as a

pretty good short form and which this rule is based on, if you

would go through it and eliminate the words in it which you

think really are in excess.

Mr. Crane. You are tying yourself down--you do not mind my

using the expression; there is nothing I know of in the
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Constitution that prevents a fellow from thinking for himself.

You are tying yourself down always to something that has been

written in the past. Now, just take this: You charge him with

any crime you can think of. You just charge him that John Jones

is accused of the crime of larceny in a certain degree or murder

in the first degree or mail fraud, or whatever you want. Just

charge him with the crime. I mean, state that it happened.

You can state it in a great deal better than half the time,

and I will bet on you, and there would not be a single thing

left out. Not a thing. And you can make judges sit up and

take notice, because you would n• have a flaw in it, and you

just state it in your own good, plain English. As you write

these rules there is not a thing here that is not clear and

understandable. There may be a disagreement as to what the

result is. Another thing: If you state it in that good plain

English there is not a judge on the bench, if he is awake, but

who would appreciate it.

Mr. Medalie. I will send you a batch of short forms pre-

pared by Stanley Fuld, Dewey's assistant.

Mr. Robinson. I have them.

Mr. Medalie. They are pretty good, are they not?

Mr. Robinson. That is right.0
Mr. Crane. And he is a very good man, the best in New

York, Fuld.

Mr. Medalie. They sent you a batch of them before they

were consulted about it.

Mr. Crane. I will get you some from Kings County.

Mr. Robinson. Well, I have plenty of short forms, and I

think the Massachusetts short form is the best one I have seen
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from any jurisdiction, and this one is based on that, just

one, two, three. I do not want to take up any more time, but

I just want to serve notice on Judge Crane or write him a

letter.

0Mr. Crane. If you are stuck just write to me, and I do not

want to present as representative of a human being just a

skeleton. We want to put the flesh and clothes on him.

Mr. Robinson. Well, we have got a ghost now.

The Chairman. What about Rule 10?

Mr. Longsdorf. Did you pass Rule 9?

Mr. Crane. Well, there is none there.

Mr. Seasongood. I will raise the question whether any of

Rule 9 might be perhaps included: for instance, (d) and (e).

S As far as (d) is concerned, it seems to me that might be all

right for inclusion. That is,the violation of certain regula-

tions might be a federal crime. And then (e) involves the

question whether you are going to include contempt or whether

you are not. If contempt is in, certainly you can be in contempt

for the noncompliance with an order of the court or a judgment

of the court. I should like to have that decided, Mr. Chairman,

whether we are just to have a general reservation that wherever

things are appropriate to contempt, if it is decided to include

16 that, that they will be included at a later time. Perhaps that

is the best way to do it.

The Chairman. All right. Mr. Seasongood moves that if we

should take up contempt we include a provision or provisions

comparable and similar to paragraphs (d) and (e) of Civil Rule 9

set forth on the left-hand page. That is your motion?

Mr. Seasongood. Well, I did not know but that (d) might
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be appropri te anyway.

Mr. HoLtzoff. I think it israppropriate anyway, and so

is (e).

Mr. Lo sdorf. Including double Jeopardy, for example,

V (e) might b used.

Mr. Setsongood. Yes, that is right.

The Ch irman. That istrUe.

Mr. Lo sdorf. I think you will find those rules in

the A. L. I code, will you not, Mr. Waite?

Mr. Wa te. I am sorry. I was not listening.

Mr, Lo gsdorf. The preceding rule.

The Cha rmane The question is about putting in the rules

(d) and (e) under Civil Rule 9 on the left-hand page.

Mr. Loagsdorf. Opposite Rule 9.
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Mr. Seasongood. If they can be a party to any crime or

defense then it would seem to me they ought to be in.

Mr.Holtzoff. I second the motion.

The Chairman. The motion is not limited as I limited

it. I will restate the motion. It is that at an appropriate

place we include (d) and (e) of civil rule 9.

The motion was agreed to.

Mr. Robinson. Judge Caffee raised the question, and

won his case on the ground that the State was unable to prove

that a corporation had been incorporated under the law of a

foreign country.

And the legislature of Alabama then passed this statute,

which is still on the books there, providing that if a defendant

wishes to deny the incorporation of a corporation, as alleged

under an indictment, it is necessary that the defendant shall

file a notice before trial that it does deny the existence of

the corporation. Then on the trial if he does not file such a

motion, it is taken as proof, or is established, that the cor--

poration was incorporated as alleged.

Mr. Holtzoff. This might be useful in a Sherman law case

where you might have a bunch of corporate defendants; and if

you have a technical lawyer for the defense he would insist on

producing certificates of incorporation fromhalf a dozen States.

Mr.Robinson. I should say that the statute does not

apply to defendants, but only to corporations that may be men-

tioned, such as owners of property stolen, or something of that

kind.

Mr. Holtzoff. I think it should cover this, too.

Mr. Robinson. That is what I should like to know.
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Mr. Holtzoff. I move that the Reporter include a rule

which in effect would provide that it is not necessary for the

prosecution to prove the existence of a corporation, whether

such corporation be a defendant or some other corporate entity

necessary to be proven, unless the defendant files a special

notice requiring such proof.

Mr. Medalie. Let us see. If the corporation is named as

a defendant the statutes provide however the corporation shall

plead. Some one comes in, in answer to a summons, and pleads

the corporation guilty or not guilty. If he does that, does

not he admit the corporation as a corporation?

Mr.Holtzoff. I am not sure as to that.

Mr. Youngquist. Could not there be a plea as an entity?

Mr. Medalie. It is like a defendant answering an indict-

ment which states his name as "Joe Smith" without raising any

question about it. He cannot say later, "I am not the Joe

Smith" unless he pleads it before he answers the indictment.

Mr.Robinson. If you appear for a corporation and plead,

you do not require proof of the corporation?

Mr. Medalie. I am not sure.

Mr. Holtzoff. If it is a corporation that is pleaded

under an indictment, and if it happens to be a joint stock

association, what position is the corporation in?

Mr.Medalie. I do not know. I have never looked into it,

and I cannot say.

Mr. Longsdorf. Mr. Medalie is a highly pragmatical sort

of a person; but here is a situation in California which caused

almost unextrILcable confusion, because they sued the Postal

Telegraph & Cable Company of California, whereas that was not
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the right one; it was the New York company. It was two or three

years before they got that straightened out.

Suppose they had been indicted in that way?

Mr. Holtzoff. Then the defendant would have pleaded not

guilty, on the ground that it was some other corporation.

Mr. Longsdorf. I know; but that is what you do not want

to bring about.

Mr. Medalie. I would say the judgment was not enforce-

able.

Mr. Longsdorf. I know; but you do not want to make that

mistake. What would the fine be worth?

Mr. Medalie. Nothing.

Mr. Longsdorf. Well, that was the trouble with the

judgment.

Mr. Crane. There must be some way, some rule somewhere,

throughout the States or districts that deal with the corporate

name. I suppose you have to sue against the corporate name

correctly.

I suppose it is a wise thing to do, as we do everywhere

else -- just to see what has been customary. They have been

prosecuted and sued, and the indictments must show how; and

while we may have our own ideas about it, it is just as well to

find out how it has been done. I do not know about it; but

rather than guess at it, I move we find out.

The Chairman. Very well. Suppose we have a motion to

that effect -- to find out what has been the practice, and to

incorporate such a rule.

Mr.Crane. Yes.

Mr. Longsdorf. It seems to me that we might have a case
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similar to the Postal Telegraph case.

The Ghairman. Are you ready for the question?

(The motion was agreed to.)

Mr. Wechsler. Mr. Chairman, in this connection it

occurs to me that there are other particular situations compar-

able to that which has Just been determined, as to which similar

action may be necessary. In the American Law Institute model

code there are some 30 sections following section 154 which are

addressed to problems of this sort, where the existing law

points to a special situation to be obviated by rule. Let me

suggest that similar attention be given at least to the particu-

lar ones referred to, that the Law Institute thought sufficiently

important to require special attention. It may not be necessary

in the Federal practice to take account of some of them or,

indeed, d any of them, but I think it would be prudent to make

sure of that, unless that has already been determined.

Mr. Robinson. Yes; we have been working on it. But our

trouble is that we are limited in space. You mentioned 30 sec-

tions, did you not?

Mr. Wechsler. Yes.

Mr. Robinson. And the problem is how to contain all of

those in something like Judge Crane t s indictment, which would be

quite brief but would be broad enough to cover the situation.

Mr. Wechsler. In the Law Institute code that situation was

not deemed to be important. They have an opening general iza-

tion which sets forth the principle which Judge Crane proposed,

and then some of the special difficulties are considered and

re so lv ed.

I might say that in general I am not inclined to worry
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about questions of space or arrangement. I think these are

technicalities that we are supposed to resolve and if possible

eliminate.

Mr. Waite. You have spoken several times of space. Are

we limited to the number of sections we can have? I think we

should put in everything desirable, regardless of the cost to

the printer.

Mr. Robinson. Of course, the Chief Justice spoke to us

about making them as brief as possible.

Mr. Dession. Should not we handle it in this way:

Brevity and simplicity dealing with a particular topic are

important; but do we care how many sections we have so long as

we have particular sections dealing with the particular problem?

It seems to me one dealing with these rules would like to have

brevity and simplicity; but do we care how many we have dealing

with any particular one?

Mr. Longsdorf. But if we put out a criminal code with

280 sections, someone will get up a complaint in the newspapers

that the civil rules were handled in 80 sections, and that we

should handle this in a comparable number.

Mr. Seasongood. Would Mr. Wechsler read enough of the

ones he mentloned to show us what he is talking about?

Mr. Wechsler. I will read the captions.

Mr.Seasongood. Yes.

Mr. Wechsler. The first section is entitled "Charging

the offense"; and it has the general statement of principle

which Judge Crane proposed and which we have adopted.

The next deals with "Insufficiency of Indictment and bill

of Particulars". That we have covered.
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The next one deals with the name of the defendant and,

in particular, with the situation in which the defendant is a

corporation.

The next one deals with allegations of name.

0The next one deals with allegations of place.

The next one deals with allegations with reference to the

means by which a crime is committed.

The next one deals with value and price.

The next one deals with ownership; the next with intent;

the next with characterization of the act -- the old problem of

using the qualifying words such as "unlawful", "wilfull".

The next one deals with omission of unnecessary matter.

The next one deals with allegations of places and things.

The next one deals with the name of the person other than

the defendant.

The next one deals with property described as money.

The next one deals with description of written instruments.

The next one deals with description of written matter.

The next one deals with the meaning of words and phrases.

The next one deals with allegation of prior convictions.

The next one deals with private statutes, which I suppose

is roughly equivalent to our regulation problem.

The next one deals with judgment; the next with excep-

tions -- that is to say, the negation of exceptions in a statute

which constitutes a basis of the charge.

The next deals with alternative or disjunctive allegations.

The next one deals with direct allegations.

The next one deals with special problems and special

crimes, such as libel, perjury, and so forth.
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The •ext one deals with offenses divided in degree.

Then they go into misjoindure, duplicity, uncertainty.

I think th t about exhausts the enumeration.

I do not for a moment say I think all of them are neces-.

sary.

Mr. aite. Mr. Wechsler~asked me why they were put in.

I think I can answer that. We all agree that section 154, as

it was sta ed, rendered the subsequent sections quite unneces-

sary from a logical point of view, and we found that a provision

similar to section 154 requiring simplicity had been interpreted

as requiring this, that, and the other specific allegations.

So we went through the pages and took all these various holdings

that, despý.te a desideratum of simplicity, such and such a court

has held such and such a thing necessary. And then we enumerat•
all

/those propositions in order to make abundantly clear what was

meant by section 154.

Mr. Iechsler. Well, there are particular problems, for

instance, in allegations of intent. I have drafted a number of

indictments in which that was a special problem -- the principle

I being whether a special phase of intent was covered or whether

some cover all word was sufficient.

I th k we can cover the situation by noting some of the

most troublesome and recurrent of the particular issues, and

meeting them. In part, indeed, I think the Reporter did that

in the draft which he prepared.

Mr. ke. You are referring now to rule 8?

Mr.Wochsler. Yes. Mr. Chairman, I am not suggesting

a revival of that question, but only that this problem must hav•

occurred to the Reporter in working that out; and I do not
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think there is an inconsistency between a generalization of the

ideal and specific provisions, where the problem is troublesome

enough to require attention.

At any rate, my suggestion was only that these others be

considered along with the particular one that was the subject of

Mr. Holtzoff's motion.

Mr. Glueck. No matter how many of these specific de-

tails you put in you will still get litigation to other details

within the framework of simplicity; and the question arises

whether it would not be better to discuss all these details,

along with appropriate citations, in the commentary, by way of

warning as to pitfalls, and so forth.

At any rate, I think you are right in saying that the

whole problem should be explored.

Mr. Longsdorf. Perhaps some of them should be put in,

with the suggestion that they are illustrative and not exclusive,

although I do not know whether that works very well.

Mr.Crane. No. The Institute gives the rule and then

gives some illustration; and I see no reason why the Reporter

could not somewhere state what we think it means or intends, or

anything else.

Mr.Glueck. But there is the basic problem alluded to, of

course; and we are just fooling ourselves --

Mr. Crane. But you are right in this, of course: That

experience teaches that you cannot foresee what every judge is

going to do and how wise some judges can be, whether others are

not so wise.

Mr. Wechsler. Take a single example: It is often im-

portant to a prosecutor to be able to state some things hypothet-
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ically and in the alternative. He is unable to state what the

actual situation is that he will be able to prove, but he knows

he will be able to prove one thing or another that constitutes

a crime. That was deemed to be of sufficient importance to be

covered in all the civil proposals written about. I do not know

whether it is in the civil rules. I know that prosecutors are

now uncertain in the Federal practice whether they can do that;

and I am not sure whether the simple generalization of plain and

concise statements answers that problem.

Mr.Crane. I do not see how, without going into detail --

which is impossible for us to do -- we can meet every situation

for a court for every indictment that may be drawn, or get it

so that no question ever is raised. It is impossible, anyway.

You cannot frame common law pleadings that way. Questions al-

ways arise as to how to plead about a corporation or about

judgment or anything else. We are not the courts to decide about

these questions. We can simply state a rule of what is to be

stated. If it is a committee and a corporation it can be stated

as a corporation.

Mr. Waite. There is a suggestion here: The court can

promulgate rules with commentaries. The legislature cannot pro-

mulgate rules with comrmentaries.

The Chairman. Now may we go on to Rule 10, which seems

to follow rather closely the corresponding civil rule.

Mr. Medalie. How much of this do we need now?

Mr. Holtzoff. I do not know whether we need any part of

it for criminal rules. I would be inclined to see it go out.

Mr. Crane. So would I.

Mr. Wechsler. Do I understand, Mr. Chairman, that my
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motion was rejected?

The Chairman. I did not know you made it as a motion.

I thought you wanted the Reporter to consider these items.

Mr. Wechsler. Yes.

The amirman. Do you want to make that as a motion?

Mr. Wechsler. No; not if the conclusion is that he shoull

consider them.

Mr. (• ueck. I do not think you put it in the form of a

Imotion. As I recall you made these suggestions.

Mr. Wechsler. I should like to know what is the judg-

ment of the group as to whether these things should be consideres.

The Cl irman. Perhaps we should do it by having the

motion pass d upon.

Mr. Y ungquist. I thought that was agreed to.

The Chairman. Suppose we have a motion and get a ruling on

it.

Mr.Crane. I understood that it came up in connection with

a corporati m, and the Reporter was going to look up, at our

suggestion, and without a motion, the forms in which indictments

had been used and corporations were brought in, and how; and

then we would know a little bit more about what to do about it,

when we get that information. I understood we passed that by

*consent.

The C irman. Yes; that was passed.

Mr. Cane. Then the question came up about what the

American La Institute had as suggestions as to what was un-

necessary te be alleged; and we considered that and then stoppedt

I understoo .

The Chairman. No; we went farther than that. The sugges]

Kf
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tion was ma e by Mr. Wechsler that there were a very large numbe

of contingencies that were covered by the American Law Institute

Code that d not seem to be covered by our code; and at Mr.

Seasongood' request he read the headings of some of them.

Mr. C ane. That was a footnote; was it not?

Mr. Wechsler. No; those are actual sections in their

code.

The C irman. And there the matter rests. Let us get~i

some binding situation. Will you make a motion?

Mr. W chsler. I move that the Reporter give considerationi

to other si uations similar to that presented by the corporation

problem, owhich we have Just acted.

The C airman. Is there any further discussion? tPutting

thequestion.)

(The motion was agreed to.)

The C airman. Now we have Rule 10 before us.

Mr. Robinson. It has been proposed that the rule be

dropped. My problem there is, again, whether if such provi-

sions are esirable in a set of civil rules, they are or are not

desirable in a set of criminal rules.

Mr. H ltzoff. There is a difference, because the only

pleading you have in the criminal procedure is w

_ "nformat on. The only other written document we have pro-

vided for w uld be a motion. All the pleas of the defendant

are oral. rherefore there is no particular to be served by
A

Rule 10.

Mr. R binson. If that is the will of the committee, it is

certainly satisfactory to me.

Mr. Y ungquist. Was not the word "pleadings" used here
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in Rule 10 with the idea of covering motions as well, and not

only written accusations?

11r. Holtzoff. It was my understanding that the defendant

mrLght file written pleas, and we modified the prior rule on that

point.

Mr. Youngquist. We simply called them notices.

The Chairman. Notices and motions.

11r. Holtzoff. Then we should not use the word "pleading"

because the only pleading we have is the indictment on informa-

tion.

Mr.Robinson. We should have "notices and motions".

Mr. Holtzoff. Then the rule should have that inserted.

Mr. Robinson. That is the thing to do, then: Line 2,

"Every written pleading, notice, or motion."

The Chairman. It goes all the way through. If that is

to be the action, would it not be better to ask the Reporter to

modify and refer specifically to notices, motions, and so forth?

Tr..Robinson. Very well, sir.

The Chairman. If there is no objection, that will be the

order on Rule 10.

Mr. Dession. What is the order?

The Chairman. That instead of using the word "pleading"

4we refer specifically to the indictment and information and

motion.

Mr. Youngquist. I refer to Rule 7 on page 3, which bears

on the suggestior I made. It reads as follows:

"The rules applicable to captions, signing, and other

matters of form of pleadings apply to all motions and other

papers provided for by these rules."
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So we can let it stand as it is.

Mr. Holtzoff. If you let it stand as it is, is it not

son ewhat misleading? Because when we speak of pleadings, the

impression is created that there are a series of pleadings in a

0criminal case, such as there are in a civil case.

Mr. Youngquist. You could use the singular, I suppose, as

it is used here: "Every pleading".

Mr. Holtzoff. In one case it says "every pleading".

Inr]the next sentence it says "the written accusation". The only

pleading is the written accusation. So using the two different

words creates confusion, because you might think the draftsman

had in mind some other pleadings besides the written accusation.

The Chairman. The Reporter suggests that this might be

disposed of by referring it back to him, in view of the fact

that so many more of our pleadings are written, as compared to

those referred to in the first draft.

If that is satisfactory, the next is Rule 11.

Mr. Holtzoff. I think the same situation might be con-

sidered in connection with Rule 11.

Mr. Medalie. There is something there that might crop up

agains "The signature of an attorney constitutes a certificate

by him that he has read the pleading". That is fair enough.

"That to the best of his knowledge, information, and

belief there is good ground to support it; and that it is not

interposed for delay."

Mr.Holtzoff. That is notapplicable to a criminal pro-

cedure.

Mr. Medalie. "If a pleading is not signed or is signed

with intent to defeat the purpose of this rule, it may be
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stricken as sham and false and the action may proceed as though

the pleading had not been served. For a wilful violation of this

rule an attorney may be subjected to appropriate disciplinary

acti on."

Mr.Holtzoff. You cannot discipline a district attorney

for filing an indictment.

The Chairman. Why not?

Mr.holtzoff. Because the grand jury has foundý2f

Mr. Medalie. Yes; but he has n signed it. The district

attorney himself cannot refuse to sign any indictment in cases

in which he is not convinced that the defendant is guilty and

ought to go to jail.

Mr. Robinson. Where do you find that?

Mr. Medalie. Well, it says that he has read the pleading

and that there is good ground to support it.

Mr. Robinson. He should not sign it unless he thinks

there is good ground to support it; should he?

Mr.Medalie. I think the act should be a ministerial

act, after the grand jury returns a true bill. The grand jury

might be dumb.

Mr. Holtzoff. We had a case in the past year, in one of the

midwestern districts, in which the grand jury found an indict-

ment in a mail fraud case against the advice of the district

attorney -- practically a run-away grand jury. They passed a

resolution directing the United States Attorney to draft an

indictment and present it to them for filing; and of course he

had to endorse it "a true bill". But he did not c ertify it.

He should not be held to the requirement --

Mr. Crane. What does this have to do with rules of
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pleading, Mr. Chairman?

The Chairman. The purpose of the civil rule was to put

an end to the practice in some States of counsel declining to

assume responsibility for their pleadings.

Mr.Crane. I do not suppose that any lawye.. in a criminal

case, no matter who he is -- Mr. Bartlett, former chief justice

of my court, cited for contempt, way back in the early days,

for action in a criminal case, although they thought it proper-

ly laid, and acted on their best conscience, no doubt. But the

judge did not think so.

Of all places in the world you have got to have a brave

and courageous bar in criminal prosecutions, on both sides, but

particularly for the defense, especially if the defense is un-

popular. In many cases the defense is unpopular.

There is a code of ethics thrown in here. If the code

of ethics is not to be drawn up here, let the court do it; or

the American Bar Association has a code of ethics which is very

good indeed.

But I do not think we want to give to the lawyers here

a rule of ethics, or to as1that they vouch for everything that

is to be filed in the way of pleadings.

This is not stated except from experience. I know of a

case in which I did not believe what was told me. I thought

it was all wrong. I thought the man was just falsifying to

me. And yet it turned out to be absolutely true.

Now, why is a defending lawyer put upon the stand as

vouching for or believing everything that is told him? The

utmost he is called upon to do is to defend his client so long

as he does not intentionally deceive anyone. What his client
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has told him may be true and may be false; but many times what

you think is not so. You find that you are not as smart as you

thought you were, and that what you think is wrong.

I do not like this preaching to the bar in these rules.

Mr. Robinson. This is the same as the civil rules, you

understand.

Mr. Crane. I do not care about that.

Mr. Burke. Mr. Reporter, how can you ask a defense

lawyer in a criminal case to vouch for the fact that the pleading

is not interposed for purposes of delay, when in many cases he

does it for delay and for his client's advantage? If a case is

charged in a hostile community, you are going to delay it as

long as you can.

Ir.Robinson. And the problem does not arise in a civil case?

The Chairman. You do not mean that seriously; because as

a defense lawyer I amf rank to say that it arises in about 50

per cent of them.

Mr. Seasongood. The rules of ethics say you may not inter-

pose pleadings for purposes of delay.

The Chairman. I mean this. There may be cases you would

like to have disposed of the day after you file your answer; but

in other cases you are perfectly well satisfied if the judge has

gone off the bench for the time being or if there is some reason

why you do not get a particular jury in that particular term.

There are thousands of reasons that come in, and every lawyer

takes advantage of any of them.

Mr. Seth. Every one of them takes an oath not to interpose

pleadings for purposes of delay.

The Chairman. I grant that.
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Mr. Waite. This states that every pleading shall be

signed. The only pleading on the part of the Government which

does not need signing -- section 7 specifically provides that

the information shall be signed; and this says that the only

plea shall be "guilty" or "not guilty", and that may be oral.

So the second section of this, providing that he shall

sign his pleading and state his address, has no meaning. I

think we might properly just strike this whole section.

Mr. Robinson. Let me raise this problem, which is very

acute in many State prosecutions. It may be that the Federal

system escapes it. But take the case of motions for contin-

uance, alleging the illness of a witness: In my own experience

I have known of lawyers signing statements that the witness is

ill, when he actually is not ill and the lawyer knows that he

is not ill. In my State we have had to pass a statute to re-

quire a physician's certificate that witnesses are ill, because

lawyers impose on the court by bringing in motions for contin-

uance.

Mr. Medalie. I think it is the law in every State in

the Union, so far as the courts have power over the bar, that

when any lawyer brings in such motions he is subject to disci-

plinary action.

Mr.Robinson. I suppose that is so.

Mr. Crane. We had a prominent lawyer who asked for d elay

in a case because he could not go on, in the absence of a wit-

ness. The district attorney did not believe it. The court

demanded that he state the name of the witness; and he did, by

stating that his name was Long Green.

Mr.Robinson. The second provision is about swearing to
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affidavits of prejudice; in some cases affidavits are signed

stating that the judge is prejudiced.

Mr.Crane. And it is the biggest mistake that ever was,

psychologically. If you want to try a case, go before the

man who is terribly prejudiced against you, and never before

your friend. Your friend will bend over backwards and knock the

dickens out of you. If you go before your enemy, the worst

enemy you have, and your client's worst enemy, and put it right

up to him, he will give you a square deal.

Mr. Holtzoff. I move that we strike out section 11.

Mr. Medalie. I second the motion.

Mr. Robinson. I should like to know the ground for it,

so that I will understand it from the record when I get it.

Mr. Dean. Is a substitute motion in order?

The Chairman. Yes.

Mr. Dean. I move that we strike everything from line 7

on, and request that the first 61- lines be made to read "Motions

and notice of motion" -- since we have covered information and

everything else.

Mr. Holtzoff. I would accept that as a substitute for my

motion.

1¾r.Crane. Yes; I think that is good.

Mr. loungquist. Motions are already included by Rule

7?

The Chairman. Yes. I am troubled by one practical con-

sideration. Whether we do it or not, there is going to be a

comparing of the two sets of rules, and it is going to be

immediately asked whether we are deciding that there is a high-

er standard of ethical conduct in the trial of civil cases than
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in the trial of criminal cases. I think we will be in an

awkward position.

Mr. Holtzoff. What bothers me from the standpoint of

the United States attorney is that I do not think the United

States attorney by signing an indictment ought to be held to

vouch for it.

The Chairman. The point I have in mind is either that we

should pass the whole subject by in discreet silence or else

not fall far short of the standard that has been set up for

civil practice.

Mr. Crane. If you are going to represent a client in a

civil case and your client owes the money and told you he owes

the money, you would not come into court and represent him in

an effort to deny that he owed the money, but you would tell him

to pay off. You might plead mitigating circumstances, but

you would not go into court and try to show that he did not

owe the money.

But we know that in England when th 1defendant told the

barrister that he was guilty in a case punishable with death,

could the barrister withdraw? No; he decided he could not.

He took it before the law lords, and it was discussed. They

told him that he should not misrepresent, he should not desert

the case, but he should see that at least the defendant is

convicted according to the law, and he should stay in the case.

We have an entirely different attitude in a criminal case

than we have in a civil case. The man pleaded not guilty.

Should he stand by his plea? He knew he was guilty. That is

the question right off. That was the trouble. He knew he was

guilty, and he pleaded not guilty, to begin with.
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Mr. ession. You do not know that he is guilty just

because he says he is guilty. He does not know the law. I

have had a case in which a man said he was guilty of burglary,

and he was not guilty of it at all.

Mr.Crane. I say there is a different attitude in a crim-

inal case than in a civil case.

Mr. Holtzoff. I think the Chairmant s objection might be

met by omitting section 11 entirely.

Mr.Robinson. It would not stick out like a sore thumb,

but like a thumb that has been cut off!

Mr.Holtzoff. So I withdraw my second of Mr. Dean's

amendment.

Mr. Dean. I withdraw my amendment.

The Chairman. Quite frankly, in my State we have never:

had the slightest trouble with attorneys signing pleadings,

until this rule came along; and then our chancellor conceived

the idea that all attorneys must sign pleadings in person. All

that is the, result of civil rule No. ll. It is a lot of

poppy-cock,, from my personal experience in my State. ycite

that to show how the civil rule is being carried over into the

criminal rules in my State, and perhaps in other States.

I am impressed by the fact that we cannot hold the dis-

trict attorney up for endorsing the indictment, and some of the

practical d~ifficulties that Judge Crane has pointed out with

respect to the defendant's attorney.

Mr.Se h. This refers only to pleadings that the defendant's

attorney siins. He does not sign the defendant's pleading of

guilty or n~t guilty.

Mr. Mbdalie. Rule 11 of the rules of civil procedure
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related only to pleadings; did it not?

Mr. Holtzoff. Yes. Therefore there is no necessity for

applying this.

Mr. Medalie. Yes; I think so.

Mr. Dean. It points out the basic difficulties when we try

to relate civil with criminal. We may have the same situation

later on when some one tries to compare the civil and criminal,

and actually they should not be compared.

Mr. Wechsler. I think any general student of the subject

would be as surprised as I am to see the civil rules adopted as

a model for the system of criminal procedure.

Mr. Dession. Yes; I think our duty is to find out what

are the problems in the criminal law and to draw a code for

them, and to pay no attention to what is in the civil code.

I think the civil code was welldrawn in so far as its

problems are concerned; and I think we should have a similar

attitude.

Mr. Orfield. I used to think the criminal and civil were

unlike; but from actual practice I was surprised to find how

similar they are.

Mr. Holtzoff. But the attorneys in the courts say they

are different.

Mr. Dession. Let me raise another question. In one of

our early sections it was provided that all accusations must be

signed by the United States attorney. I do not necessarily

object to that. But some classes of prosecution are prepared

and initiatled in Washington by members of the Attorney General's

staff. Do you want to require that the local United States

attorneys sign those? He does it as a matter of courtesy,
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usually.

Mr. Holtzoff. The signing today is no different.

Mr. Dession. Quite as a matter of courtesy.

Mr. Medalie. There is a practical reason for it, too.

He is the attorney. There must be a place where you can &aser-ti

process, and it must be in the district in which the case is

pending, and he wants to put himself in as the attorney of

record. Is not that the real reason?

Mr. Holtzoff. Yes. All papers on the part of defense

counsel may be served on the United States attorney.

Mr. Medalie. And certainly you would not want to serve

them on Washington.

Mr. Holtzoff. And from the department's point of view

I think it would be just as well, because the department alwaysi

holds the United States attorney responsible for the

in his district.

Mr. Pession. I have no feeling one way or the other.

I wanted to make sure that that practical problem had been takeki

care of.

Mr. loltzoff. Is the motion withdrawn?

The Ohairman. Do we have the substitute?

Mr. tean. I withdraw it.

The Ohairman. Then we have the original motion to strike:

Rule 11 ao now prepared. Is there any further discussion?

Mr.Robinson. May we have a further statement of Mr.

Holtzofft' reasons?

Mr. :oltzoff. Gladly. I have two reasons: First, on

the part oi the United States attorney, he should not be re-

quired by is signature to an indictment to be held to certify
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to the statements contained in the indictment. And so far as

defense coimsel is concerned it seems to me that Judge Crane

has so ably and well summarized the reason that I should hesi-

tate to do so again, except simply by saying, that I subscribe

to everything Judge Crane has said.

Mr.Crane. Of course he does not sign any plea, as we

have now defined it, anyway. And while it may apply to motions

any lawyer who signed a paper that he knew was wrong or had

suspicion was wrong would be subject to discipline, anyhow.

Mr.H(ltzoff. Since the only pleading is the indictment

and the only written document the defendant files is a motion,

this rule, which is so important in civil procedure, has no

application. Those are the grounds of my motion.

The Chairman. Would it be possible as an alternative that

this might be made to apply to motions and notices of motions?

Mr.H(lItzoff. Then the civil rules do not hold counsel

to the req irements of Rule 11 as to motions, but only hold

them as to pleadings. So you would be imposing a greater burde4

on counsel than is imposed on the civil side of the court.

Mr. Medalie. Rule 11 of the civil rules was intended to

stop kke claims and fake defenses. I think that is really the

answer.

Mr. Seth. When it comes to a bill of particulars, the

United States attorney should be bound when he comes to sign

that. That is true.

Mr. oltzoff. He is bound by the bill of particulars;

but the question is whether he should be bound by the certifi-

cate.

I Mr. eth. I mean the certificate to it.
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Mr.Dean. What is wrong with the certificate? It only

says that it is to his best information and belief. He believes

there is good ground for it.

Mr. Holtzoff. How about the case which sometimes occurs,

in which a grand Jury finds an indictment against the advice of

the United States attorney?

Mr. Youngquist. That can be taken care of, as the Reporter

suggested a while ago, by eliminating indictments from this

section.

Mr. Holtzoff. Then all that is left is motions, and there

is hardly any reason for such a rule. Rule 11 does not apply to

motions in civil cases. Why should it apply to motions in crim-i-

nal cases?

Mr. Youngquist. Do not motions or pleas of former jeopardy

and those things we have been talking about at least fulfill the

same office as pleadings in a civil case?

TvIr. Holtzoff. I would refer to Judge Crane's remarks on

that.

Mr. Youngquist. It is just a question whether we are

going to depart wholly from the principle laid down in the

rules of civil procedure. I do not see any difference whether

we call them pleadings or motions. What we are calling motions

are in fact pleadings -- or some of them, at least. And the

whole question, it seems to me, is whether we hre going to adopt

the substance of the civil rule or depart from it entirely.

If we are going to depart, we may as well elimim te No. 11

altogether. But if we are going to follow the precedent set by

the civil rules, then I think No. 11 should remain. ly Rule

7 it is already made applicable to motions and notices.
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Mr.Holtzoff. Ever since yesterday morning have we not

been getting away quite a bit from civil rules? Perhaps this

is another place in which we ought to go away from the civil

rules.

Mr.Youngquist. That is the whole question. I do not

think it makes any difference whether it is motions or notices

or ple adings.

Mr. Holtzoff. No.

Mr. Youngquist. It is just a flat question of whether

we should adopt a diftrc-ent iposition.

Mr. iloltzoff. I think wve should adopt a different posi-

tion because of the different nature of civil proceedings.

Mr.Dean. T7here is one motion that is designed purely for

delay, and that is a motion for continuance.

The Chairman. This is what I was searching for, and Mr.

Tolman has been kind enough to come to my relief. The civil

rules specifically apply to motions -- 7 (b) (2):

"The rules applicable to captions, signing, and

other matters of form of pleadings apply to all motions

and other papers provided for by these rules."

Mr. Holtzoff. That does not apply to certificates, but

only formal motions.

The Chairman. Signing them -- yes; it does.

Mr. Youngquist. What do you mean by "pleadings"?

Mr. Holtzoff. The signature of an attorney constitutes

a ccrtificate. Does that apply to motions?

The Chairman. That is what it seems to say.

Mr. Youngquist. That is 7 (b)(2)?

Mr. Holtzoff. yes.
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Mr. Youngquist. "All motions and other papers".

The chairman. Perhaps we might take Rule 11 by confini*zg

it solely to motions and notices of motions, on the ground that

indictmentz are out, for the reasons stated, and that the plea

0is oral.

Mr. oltzoff. If it is limited to motions I have no

objection.

Mr.Dean. What about motions for continuance?

Mr.Crane. It does not make any difference to me, aid you

can put in anything you want, and certainly I am going to follow

the Chairman in so far as I can. But I do want to say -- and

I am so far removed from it that there is nothing personal to

me, and I have been on it for nearly half a century -- that it

does seem to me that a lawyer as a representative of a client

does not have to certify for his client. We have condemned a

lawyer for standing before a jury and saying that he knew the

man was i nocent or he knew the man was guilty. The thing is

that he is there to present what his client has, in the best way

possible, unless-he knows he is doing something deceptive or

dishonest or a trick, or something of that kind. So long as he

is representing what his client has got he is not called upon

to certify to anything; and I think we are carrying this rule

too far when we put upon a lawyer -- and I never knew it to

exist -- the burden of certifying to the truth or good faith,

or that he as got to say to the court, when he presents what

his client ias to present, that he believes it himself*

I mys elf feel that way about it. I think you are going

a little too far. And yet if the Chairman wants it, I am going

to go it.
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The •hairman. No; I am debating it mentally.

Mr. .rane. Sometimes I speak forcefully, but that is

just my ha it. Do not make a-mistake and think that that mean

solid con ction. I will go along with the rest of you, but I

just present it for consideration. We do speak freely so that

we will get it off our minds.

But I am going along with.,the rest ; and if you are in-

clined to put it in, I am with you.

The Chairman. No; in the face of the realities of the

district attorney's position and the defendant's counsel's

position I am inclined to say let us forget it.

Mr.laite. If at the end of the State's case the defend-

ant's counsel wants to-make a motion to dismiss for insuffi-

i ciency of evidence he has got to make it in writing and sign

his name to it and state in effect that it is not made for

purposes cf delay, and all that sort of thing. I do not

believe i was intended to require that that motion be made in-

writing, bt that is the way it reads.

The Chairman. I do not get that.

Mr. Waite. It says: *Every pleading of a defendant

represented by an attorney ** * * shall be signed * * *.m

Mr. Youngquist. Where is, that?

Mr.•site. "Every motion and notice of motion of a

defendant represented by an attorney and of the Government

shall be signed by at least one attorney of record in his

individual name, whose address shall be stated."

Mr. Holtzoff. It says "Every pleading". It does not

say "Ever motion".

Mr. Waite. Yes; but I protested that it did not have
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any meaning, so far as "pleadings" are concerned, and the word

fmotion" was substituted.

Mr. Robinson. But it was made to read, "Every written

motion and pleading".

Mr. Waite. Oh, all right.

The Chairman. I personally am won over to Judge Crane's

view. Is there any further discussion?

Mr.Robinson. Let me ask Judge Crane one question, please.

If it would be possible, would it be agreeable to have the

Reporter draft this rule in such a way as to meet every objec-

tion suggested by you and Mr. Holtzoff, and then submit it to

you?

Mr. Crane. Of course.

Mr. Robinson. Would that be an imposition upon you?

Mr. Crane. Of course not, not at all.

Mr. Holtzoff. Yes.

The Chairman. All right. You have heard the motion made

by Mr. Holtzoff.

(The motion was unanimously agreed to.)

The Chairman. Rule 16.

Mr. Medalie. I wonder how United States attorneys feel

about this.

Mr. Robinson. Mr. Medalie, to answer your question, the

National Association of United States Attorneys has a committee

of which the chairman is Mr. McGregor, at Houston, Texas. That

committee is to report to our commuittee its rdcommendations;

so we soon can find out their attitude on any question we put

to them.

IMir. Holtzoff. Mr. Medalie, this pre-trial procedure has



375
29

been used in criminal cases.

Mr.Medalie. I have used it informally.

Mr. Holtzoff. Yes.

Mr. Medalie. I have sat down with a United States

attorney and said,"Can we try this in six months or six weeks?"

Mr. Holtzoff. I know of one case at least where it was

done by the judge.

Mr. Robinson. It is on page 3, Rule 16; the recommenda-

tions and suggestions are stated, including that of Judge Way,

of Virginia. Mr. Tolman's abstract is here.

Mr. Medalie. There is nothing compulsory about this; and

let us wind up with an agreement and an order made on that agree-

ment.

Mr. Holtzoff. That is all pre-trial is.

Mr. Medalie. Not in civil cases. Of course it may be in

criminal cases.

Mr.11oltzoff. But even in civil cases it is all by agree-

ment, until trial.

The Chairman. No.

Mr. Crane. I have not found it that way.

Mr. Holtzoff. But everything that is done at pre-trial

must be by agreement.

Mr. Medalie. Of course you know what happens. The

judge tells one of the parties to make a motion to give him the

relief he is looking for.

Mr.Robinson. I doubt if the judge would do much of that

in a criminal case.

Mr. Medalie. No; they will not do it.

Mr.Crane. It worked pretty well where tried; did it not?
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Mr. Robinson. Yes.

The Chairman. That is true in every State in which it

has been t red; and once it is adopted the judges who opposed it

are the hardest workers under it.

0Mr. Medalie. Under Rule 16 there would be no amendments

as to pleadings, would there?

Mr.Robinson. That might be in cases in which the

alibi notice and insanity notice would be worked out together

by counsel. They get their information pooled, and it would

be just the place for it.

Mr. Medalie. You have the provision: "The court in its

discretion may establish by rule a pre-trial calendar".

Mr. holtzoff. He does in most districts. I was going

to 1suggest that we might well eliminate that. I should hesitate

to see the United States attorney lose control of the calendar.

We had one district in which the judge regulated the calendar--

with a lot of disastrous results.

Mr. Crane. I wrote you about that. I did it, too,

once, when I was holding criminal courts in New York. And it

was a great assistance. But of course that is local. It does

not take i 4 as wide a scope, with such tremendous cases that

run so long, and those with a human element.

Mr.Seth. Is not this last sentence limited to the pre-

trial calendar only?

Mr. Holtzoff. Yes.

Mr. Seth. And not the trial calendar?

Mr. Holtzoff. Yes.

The Chairman. Of course you have a provision there that

the district attorney shall submit to the court a proposed
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calendar for pre-trial discussions; so that you reserve the

right to the district attorney to control the calendar, but you

make it sonmeone's duty to initiate these proceedings.

Mr. MeDalie. I should think, too, that the defendants

ought to have the right to propose preliminaries like this.

Every once in a while you get a fellow who does not want to show

You _ a paper. He has raided the office of a corporation and

has taken out most of the documents under the guise of search-

ing under a grand jury subpoena. He never has given them

beck, and then it is found that the district attorney has them.

Although ordinarily you get what you ask for, sometimes you have

a lot of resistance in the examination of documents. That does

not always happen; but when it does happen the defendant ought

to have an opportunity,tthrough a procedure like this#

Mr. Youngquist. That is taken care of by Rule 34,

"Discovery and Production of Documents."

Mr. Crane. Rule 34?

Lir. Youngquist. Yes.

Mr. Wechsler. It is largely that these pre-trial confer-

ences, if they ever should be established, would assume import-

ance on wholly non-litiguous disposition of cases -- the effec-

tuation of a settlement, in effect, by disposing by plea. It

has always seemed to me that such dispositions, which amount to

most dispositions in the Federal courts, ought not be viewed

with the frown with which they are sometiries viewed; and,

second, that the negotiations which lead up to such dispositions

might well become a more formal enterprise than ordinarily

they are, and specifically that it is a good thing to bring the

court into the picture, as well as the United States attorney
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and the defen !a.t 1 s counsel.

Therefore, I am wondering, first, whether there is any-

thing in this proposal as it now stands which means that this

conference could take place only after a plea of not guilty,

40 in which event I think it would be desirable to change that;

and, second, whether it might be desirable even to point by the

content of the rule to thE t possible utility of this pre-trial

conference.

Mr- Holtzoff. I do not think this is limited to a

subsequent plea of guilty or not guilty. This can be taken at
A

any time. This conference can be had at any time, under the

wording of this rule.

Mr. Wechslera In the civil situation it ordinarily

happens after the pleadings have come to an end.

The Chairman. Yes.

MV'..Wechsler. And it points to a trial.

Mir. Holtzoff. I Tmow of one district in which, under the

civil rules, they hold pre-trials even before the defendant

files his a.,swer. They do that in the IDistrict of Oregon.

.Lr. Youngquist. The question is whether, however, this

takes care of that possibility.

Mvir. Wechsler. Of course that is a catch-all. But if you

want to point out this function it might be desirable to say

something about it in the rule that would afford a clue as to

what you have in mind.

The Chairman. Might it be better to point that out as a

possibility, rather than to make it a part of the rule itself?

Mr. Wechsler. Under the idea I entertain it might be

desirable to go so far as to require that there be a conference
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in the presence of the judge with reference to the possibility

of a disposition of that sort. Otherwise I assume that the

pressure to conduct that conference in the jail or in the

district attorney t s office is likely to continue, and it may be

4that the judge will never get in at a stage at which he really

could be of help.

Mr. Holtzoff. I think it would not be practicable in a

country court where the judge shows up four times or six times

a year. You certaicly could not stop United States attorneys

and defense counsel from conferring in the meantime; and if you

could, it would be undesirable to do so.

Mr. Medalie. It would not be practicable in the larger

districts.
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9/9 Mr. Holtzoff. I think you have got to leave the flexi-

bility of this rule just as you would have done in the civil

rules.

Mr. Wechsler. You may be right. I do not want to be

too strong about this, but what happens now in a case where

after all these preliminaries and you have a large number

arraigned at one time and it is known that some of them will

plead guilty and some of them will plead not guilty. With

reference to the men pleading guilty there is always a little

discussion over the point that he knows what he is doing or

there may be a statement that an arraignment has been made

and that the matter is understood, but will not the whole

0procedure be expedited in having that kind of conference take

place not at the bar but in chambers? I realize that this may

not fit all cases, but it would fit many cases to have the

conference have the informality of the pretrial procedure.

Mr. Holtzoff. Isn't that something for the individual

court? Some judges hold pretrial in open court and some in

chambers. You have got to give some leeway to the individual

court.

Mr. Youngquist. There is nothing to prevent the attorney

from suggesting to the court that they hold the pretrial con-

ference after the information is filed.

Mr. Glueck. Will you want the judge in all instances, or

in all felony cases present where the district attorney feels

a plea of guilty to a lesser offense can be taken than that

which was technically permitted--would you want the judge

there at that time when this is being discussed and corn-
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promise is being arrived at?

Mr. Wechsler. I have seen some of the results of those

compromises.

Mr. Holtzoff. I do not think you have that in federal

courts because you do not have so many crimes of different

degrees in federal courts.

Mr. Glueck. That is true.

Mr. Holtzoff. On the other hand in many cases negotiations

take place in Washington. You cannot very well stop that.

Mr. Glueck. What about nolle pros.?

Mr. Holtzoff. Nolle pros. is an entirely different

proposition. That is always the prerogative of the prosecuting

attorney.

Mr. Glueck. You would not introduce any disciplining

agency, any judicial agency?

Mr. Holtzoff. No, because there is no problem there

actually. You do not have the same problem as in the state

court because the United States attorney is a different type

of official. He is not an elective official. He is under the

Department of Justice rather.

Mr. Glueck. More theoretically I should say.

Mr. Holtzoff. I think it is more than theoretical. I

think that same United States attorneys sometimes find the

supervision a little irksome.

Mr. Youngquist. It is a very practical situation.

Mr. Wechsler. It may not be possible to achieve it in

all instances, but I have no doubt particularly in those courts

where probation facilities have been developed more than they

have in some of the federal courts that if this kind of pro-
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cedure could be introduced at some early stage with the court

operating with the assistance of the probation officer, the

flexibility of negotiations and the three-party conference

that you would get a lot more disposition that we would be

proud of than you get under the present point of view. I pose

the point only because it seems to me that where there is a

chance to move along progressive lines that it should be taken.

Mr. Holtzoff. I think you are quite right but you cannot

frame te work to fit every court and every judge.

Mr. Dean. Maybe we can make it clear so far as the eiI

at which the pretrial procedure is to be used for whatever

purpose it is to be used by simply stating "that at any time

following the filing of the written accusation the court may"

and so on.

Mr. Holtzoff. I think that is a good idea.

Mr. Youngquist. Doesn't it permit that now?

Mr. Dean. I think it does, strictly speaking, but this

is suggesting more of what Mr. Wechsler has in mind. That is,

that there are various opinions as to where the pretrial pro-

cedure would be. It is clear that you can do it at any time

after the filing of the written accusation.

The Chairman. Start with the first line and state "at

any time after the filing of the written accusation, the court

may"?

Mr. Dean. Yes.

The Chairman. You do not mean "in any criminal proceeding"?

Mr. Holtzoff. No.

Mr. Dean. No.

The Chairman. Is that amendment agreeable?
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Mr. Robinson. Yes.

The Chairman. There is no objection to it. It is

accepted. We still have open the point Mr. Wechsler has

raised which, I think, perhaps may be best pointed out in a

40note.

Mr. Wechsler. I think so.

The Chairman. Is that agreeable to you?

Mr. Wechsler. Yes.

The Chairman. Then in addition to that we still have the

point raised as to who shall prepare this calendar and who

shall bring this about, as raised by the last sentence starting

with line 21.

Mr. Holtzoff. If you leave out this last sentence then

0you can go back to the beginning of the rule and you get the

answer. Then every United States attorney or defense counsel

2 can ask for it.

Mr. Medalie. There is another reason why I do not think

there should be a pretrial calendar. That is it would prevent

the attorneys at an early stage before the pretrial calendar

is ready in getting the kind of relief or aid they should have.

Within a week or two after the plea of not guilty, the United

States attorney may say that the corporation, the defendant has

a lot of papers, and I do not want to waste a lot of time sub-

penaing those things before the grand jury. The defendant or

the attorney has the papers belonging to the defendant or to

the corporation, and he may say, "as early as possible we would

like to get to work on it." Then if either side is not helpful

to the other, a motion is made to ask the court to set a time

when this can be disposed of.
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The Chairman. If we leave that last sentence out, may we

insert in line 2 the words to this effect:

'The court may in its discretion or at the request

of eilher party"?

Mr. Holtzoff. That is a good idea.

The Chairman. That would indicate that either the

Government or the defendant would have the right to bring that

up.

Mr. Meidalie. I think you would prefer it "on its own

motion or at the request of the attorney".

The Chairman. Yes, that is right. The court may on its

own motion or at the request of either party.

Mr. Hcpltzoff. Yes.

Mr. Robinson. Leaving ouqt ,"In its discretion"?

Mr. MHdalie. Yes, you want the court's discretion.

Mr. Glueck. "In its discretion" would have to come after

"either pa ty".

Mr. Ciane. If it is on its own motion it would have to

be in its scretion.

Mr. R binson. The "may" is permissive.

The Chairman. The "may" is permissive or ,at the request

of either party."

Mr. We chsler. I should like to point out, Mr. Chairman,

that as the rule is drafted it refers only to directing the

attorneys for the Government and for the defendant to appear.

The offenses that I have in mind frequently argue for the

appearance of the defendant himself. Should that be included

in the rule?
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The Chairman. Would that not be reasonably implied?

Very frequently lawyers at the pretrial conferences in civil

suits have their clients appear also.

Mr. Youngquist. Where the defendant has no attorney, you

0mean, Mr. Wechsler?

Mr. Wechsler. Yes. He may have no attorney or he may have

one.

Mr. Youngquist. He may or may not.

Mr. Wechsler. Yes.

Mr. Burke. I do not think it would be fair to the

defendant or his attorney to be required to appear for a pre-

trial hearing. That raises the question that I have been con-

sidering in connection with this particular matter, the re-

quest on the part of the court to the attorney for the

defendant to appear when there is a burden upon the attorney

for the defendant because of failure to appear in connection

with the request of the court, and presumably the rules, I

suppose, in the simplified procedure at the time of the trial

must be intended there to arrive at the truth with reference

to some of the matters under consideration later in the trial,

or presumably, as it may be expected in some way to take that

advantage toward one side or the other. It seems to me that

a joint request of either the defendant, in the event that he

has no counsel, or by counsel for the defendant and the dis-

trict attorney in this type of pretrial arraignment should be

necessary.

The Chairman. Or of both?

Mr. Robinson. Or of both? Is that what you mean? Your

amendment would be in line with the "direct" motion, "the court
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on its own motion or at the request of either party or both

parties"?

Mr. Burke. It seems to me that if it is to be effective

it should be at the request of both parties because I can

conceive criminal proceeding in connection with matters before

a federal court where it was a distinct advantage for the

attorney for the defendant to refuse to come into that kind of

5 thing..

The Chairman. Well, he is summoned to a pretrial con-

ference either on the courtts motion or at the request of the

district attorney. He certainly will not be in any more diffi-

cult situation than he is in the ordinary civil case.

Mr. Burke. Except that in some instances he may be trying

to conceal something which as a matter of fairness to his

client he may not desire to reveal until the appropriate place

for it.

The Chairman. I think that very often incivil litigation

you have to say frankly that "That is a matter we do not care

to discuss at this time." That has often an effect on the

other side of encouraging them to prod further by way of

deposition. However, I do think that you can take that

position and I think it can be done without offense to the

judge or to counsel on the other side.

Mr. Burke. It just seemed to me that it would place an

unfair burden or responsibility on the defendant which the law

does not place upon him now.

The Chairman. On the other hand it seems to me that he has

a more than compensating advantage in the right which is given

to him to request the court to bring the district attorney in.
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I think it cuts both ways, but the knife in his hand cuts

deeper.

Mr. Burke. In that situation there can be no question

about it because if the defendant invoked the right to do it

he cannot be heard to complain about some extralegal proceeding.

The Chairman. If it is limited to the various points

which are itemized here I really do not see how it may hurt.

Mr. Burke. With respect to number 4 the court always

handles that matter in any event at the time of trial.

Mr. Holtzoff. That is true but it may be useful to know

in advance of the trial what is to be done.

Mr. Burke. That is purely a formal matter but the

possibility of obtaining admissions of fact is something

different. With documentary proof, that is one thing; but

the possibility of obtaining admissions of fact seems to go

to something different.

The Chairman. Well, we may get the facts of a survey so

that-you do not have to call the engineer or the surveyor.

It may save a half hour of proof. Then you could take the

testimony of a doctor by written letter.

Mr. Medalie. It would also take care of corporations.

The Chairman. To prove that they are corporations.

Mr. Medalie. Or know that you have to prove them.

The Chairman. Or know that you would be obliged to.

Mr. Youngquist. A great many formal matters can be taken

care of in that way.

Mr. Medalie. My feeling about attorneys in criminal cases

is that you call a man on the phone and say, "Do I have to

prove so and so or do you admit it?"
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He says, "Oh, no, you do not have to prove that."

Then if there is any question about it later the court

gets you together and there is very little difficulty about it.

Most decent lawyers feel that way about it. I hate to try a

case against a man if he feels that I am putting him to a

terrible expense to establish something about which there is

no dispute. I think most lawyers feel that way.

The Chairman. That is not universal.

Mr. Medalie. I think that it is not uncommon.

The Chairman. I agree with you.

Mr. Seasongood. I think the general idea, of course, of

pretrial procedure is very excellent, but the matter has to

be approached with some caution in criminal cases because you

0 have several things which you do not have in civil cases. That

is, you are entitled to the right of trial by jury. You are

entitled to be confronted by your witnesses or your accusers.

You are entitled to a public and open trial.

Now, I do not know whether you have stated this too

broadly to run into the situation where somebody with a ques-

tion may say that you are taking away his constitutional rights.

I think you have discussed number 2. 5 refers to ad-

missions of fact. Sometimes you use doctors' statements with-

out caling them in, but I doubt whether you could if the

person would insist at the trial on repudiating that by the

reason of being entitled to be confronted with his accuser.

Then in lines 18 and 19 you are limiting the issues for trial

to those not disposed of by admissions or agreements of counsel.

That brings to your consideration whether or not you have

overstated the matter somewhat.
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Mr. Holtzoff. Not if counsel in the criminal case can

stipulate it.

Mr. Medalie. It is stipulated in the trial.

Mr. Seasongood. Yes. A man pleaded guilty to an offense

0and then he was allowed to change his plea of guilty after he

had been sentenced. So I think we have to approach this prob-

lem with a great deal of caution and overcome this weakness of

this pretrial procedure. Then the judge takes the view that

he would like a certain thing to be accomplished or feels it

should be accomplished, and then when it is not accomplished

and you come to trial he still feels that he is going to make

the result coincide with what he wanted accomplished informally.

I think you should have these objections made, and I sup-

* ~ pose the Reporter is loaded up with these objections.

The Chairman. Would it meet your objections to provide

that the agreement reached at the pretrial shall be signed by

both the district attorney and counsel for the defendant?

It would really be a stipulation which would be in effect

brought about by the intervention of the court rather than

merely an order which the court would effect.

Mr. Medalie. The order would contain a recital that the

attorneys "have come to an agreement to the following effect."

Otherwise the order would mean nothing. Then the court's

recital that the parties have agreed is equivalent to the

effect that the parties have signed a stipulation.

The Chairman. Well, we are trying to meet the objections

raised here.

Mr. Seasongood. I am favorable to it but I wanted to warn

of the doubt that has occurred to me and which may occur to
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others when these rules are submitted in which they will

differentiate between criminal and civil cases.

The Chairman. Practically doesn't that exist, the dis-

tinction between civil and criminal cases? Isn't that actually

0in the mind of the judge as it is in the mind of counsel?

Mr. Seasongood. No. I had a very unfortunate experience

in that regard. A judge stated a certain thing was stipulated

when it was not stipulated, in a case I have now pending in

the Court of Appeals.

Mr. Burke. I am in accord with the procedure. I know

what has been done with the congested calendars in the several

courts in Detroit since they have been using it in the pre-

trial docket; but I do feel that if the court on its own motion

or at the request of the district attorney summoned the

defendant or the defendant and his counsel in, that is something

a little different from "directing." If the defendant or his

counsel join in that I can see no reasonable excuse for failure

to join in that. Then there can be no question about over-

riding the rights of anyone. Secondly some defendants with

financial backing may be visiting in the courtroom while you

have a jury or even in the judge's chambers and you have that

sort of thing with a pretrial hearing.

Mr. Glueck. Is your motion, Mr. Burke, in connection

with the word "direct"?

Mr. Burke. Yes.

Mr. Glueck. Suppose we say "invite the attorneys."

Mr. Seth. Shouldn't we say the defendant's participation

is purely voluntary?

Mr. Glueck. Or something of that sort.
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Mr. Seth. That he is not required to participate at all.

Mr. Mdalie. The rule here implies it.

There is another situation. Nov we have been talking

about vhol y the disadvantages to the defendant. I think Rule

16 presents very substantial advantages to the defendant in the

case of ph sicatl evidence. Certainly if he needs documents

and things of that sort which are in the possession of the

Government he should be in a po4 ion to get them. I feel

that a large profit in Rule 16 villbe to the defendant.

Mr. Yo quist. I think so, too.

Mr. Burke. But in the hands of competent counsel I cannot

assume that the court would permit any disadvantage to be taken

of the ignorance of the defendant, vhich in the hands of in-

competent c Osel probably would be a disadvantage. I am not

familiar vwih all the states but I can assume that there are

times when defendants may not have that type of competent

counsel.

Mr. Nedalie. If the case is important I think it is

unlikely that he would not have one, even though he does not

have an expense, account. A lot of very capable men who are

underpaid ,ae doing very fine work.

Mr. Wechsler. I do not see any reason to assume that

counsel for indigent defendants throughout the count3yvill

improve appreciably after these rules go into effect.

Mr. Me lie. No, but they are not likely to be assigned

to cases of this sort. The indigent defendants usually are

found in nalcotic cases, counterfeit passing, and such things

that you do not have to try on very complicated issues. It is

Zptrl rare_ +~ here i-,dgntdfn ant a cas th'at -
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requires serious preparation.

Mr. Wechsler. Yes, I agree, but you may have reference

to offenses that I conceive this rule may not really apply to,

but that may not be true in many cases.

Mr. Medalie. Do you have any statistics in mind? In

talking about that last night it was stated that of 94 percent

of the success that the Government has had in its triminal

cases, 92 percent of it is due to pleas of guilty.

Mr. Wechsler. Yes, I had that in mind that most of these

are by way of a plea of guilty, and that is likely to continue

to be the case.

Mr. Medalie. And it is done without any serious effort

on the part of the Government.

Mr. Wechsler. Yes, but I think that the situation pre-

different
sents there a/problem in the administration of criminal justice

than in the litigated case with competent counsel.

Mr. Glueck. May I renew my suggestion that the term

"invite" be substituted for the term "direct"?

Mr. Seasongood. I second the motion.

The Chairman. The motion is made that in line 2 where

the word "direct" is that it be deleted and the word "invite"/

be substituted.

Does that take care of your objection?

Mr. Glueck. That presupposes acceptance of that

invitation on the part of defendant's counsel before it may

become a fact.

Mr. Medalie. I may call the district attorney to come in

and show me his papers. He may decline.

Mr. Holtzoff. I do not think the district attorney would
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decline the invitation. The defendant's counsel may, but I do

not think the district attorney would.

Mr. Medalie. Well, probably not, but I would like to

make sure.

Mr. Holtzoff. He has the liberty not to.

Mr. Medalie. So has any counsel who appears regularly in

court.

The Chairman. I know one district where the district

attorney would not hesitate to decline the invitation.

Mr. Medalie. You know it is not easy to get the district

attorney to show his papers. Judge, you remember that case. Judge

Cardoza wrote an opinion on the Lemon case. Judge Cardoza

wrote a very learned opinion upon the history of the district

attorney in criminal cases winding up by not showing a single

scrap of paper.

I think you have got to compel them to do those things.

Mr. Glueck. I have in mind the possibility that once you

establish this procedure that the parties may find it so

beneficial that it may become customary. If you use the

expression "direct" then you run into all those problems which

have been raised.

The Chairman. Gentlemen, you have the two horns of the

dilemma. You have got to grab one or the other.

Mr. Crane. Why not make it "request"?

Mr. Burke. It seems to me that anything other than the

suggestion made by you would result in compulsion. If it is

an invitation that is fine. There is no question about the

equity and justice of that; but if the court requests the

district attorney or on his own initiative requests the
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defendant and his counsel to appear, then there is no question

of his voluntary wish in the matter.

The Chairman. Is there any further discussion?

(There was no response.)

The Chairman. Those in favor of the motion say aye.

Mr. Medalie. What is the motion?

The Chairman. The motion is to delete the term "direct"

and substitute the term "invite".

Mr. Medalie. All right.

The Chairman. Those in favor of the motion say aye.

(There was a chorus of ayes.)

The Chairman. And those opposed.

(There was a chorus of noes.)

The Chairman. The noes will have a showing of hands.

(There was a show of hands.)

The Chairman. I will count them. There are five.

We will have a show of hands by the ayes.

(There was a show of hands.)

The motion is carried. It is five to seven.

Taking the last sentence with line 21, that is deleted.

Now we have rule 20.
J

RULE 20

The Chairman. Any remarks, Mr. Robinson?

Mr. Robinson. Rule 20 deals with permissive joinder of

defendants. The first sentence deals with the situation such

as you have noticed in the rule 8, page 25, to the left, such

as the Sacco-Vanzetti case where you have A and B charged with

killing C. That is a case of jointly and mutually committing
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the killin$, the two acting to kill the deceased. In the

second sentence it states:

"Two or more defendants may be accused sepa-

rately--"

or they may be accused jointly. Two or more defendants

may be accused jointly in one count of an indictment or othe'

written accusation if they are alleged to have participated

mutually and jointly in the offense.

I will stop on that. As you see, there you have a

case of A and B or more parties jointly involved in a given

criminal case.

Beginning with line 5, the second sentence:

"Two or more defendants may be accused separately,

each in a separate count of the same written accusa-

tion, of an offense which has been committed by one

or both of them without mutual participation.-

An illustration of that is a case which I think is typ-

ical,therelfore, may be used, and that is the case of State

v. Blakeley, 70 P. 2nd, 799, decided in 1937.

That was a case where two defendants were joined in the

same count. A was driving an automobile stage along a Pacif-

ic highway and B came along behind him. B was driving while

intoxicated. A stopped his stage but did not get off the

highway, thereby violating that law there. B came from the

rear and drove his truck and struck the stage, and his car was

thrown over| into the far lane of the highway, causing a collision

with the ;ar of C which was coming fnom the opposite direction.
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As the result of the collision C was killed.

A and B were not acquainted with each other. There was no

connection between them but by their separate violations of the

criminal statutes they caused the death of C.

Now, the draftsman in the indictment for involuntary man-

slaughter joined A and B in the same count of the indictment.

That would be an example of two or more defendants committing

an offense which is an example of an offense committed by one

or both without mutual participation. It is drawn in this way

because sometimes it may not be clear before the trial whether

or not the two defendants were actually united in their par-

ticipation or not. So this would permit that type of situation

to be taken care of as it may arise.

Mr. Holtzoff. I am wondering whether this does not pro-

duce a technicality in our criminal procedure which does not

now exist there: the distinction between mutually and joint

on the one hand and joint on the other and it may give rise

to a lot of laborious running around.

Mr. Crane. I was just thinking that we do not want to

plan for the very exceptional cases, do we? I was going to

say that I doubt whether we should try to cover the very

exceptional cases. The only thing we can do here is to state

* the general rules.

It is my impression that if we are going to draw these

rules to cover these exceptional cases we may introduce more

confusion than you have.

Mr. Robinson. There are only two possible cases. That

is either A and B acted together jointly or they did not.

If they acted jointly together there is no question but
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that they would be joined in the same count. The facts would

be substantially the same.

Mr. Medalie. We are going very far in our criminal code.

Why not put them all in?

Mr. Holtzoff. What difference does it make whether they

are in the same count or in two different counts? WThat differ-

ence does it make?

Mr. Robinson. You know a misjoinder.

Mr. Holtzoff. It is a technicality.

Mr. Robinson. No, that is not a technicality.

Mr. Crane. You put them all in one indictment.

Mr. Wechsler. Isn't this broader than that because you

have the impression in this sentence, as it is drafted, that

they may be accused separately, each in a separate count in

the same written accusation of an offense which has been com-

mitted by one or both of them without mutual participation.

That means that if I am accused of robbery and you are

accused of transporting other stolen goods entirely, I can be

charged with another section.

Mr. Dean. The difficulty grows out of the offense instead

of the acts.

Mr. Robinson. Are you sure about that? I dontt think so.

Mr. Dean. Join the offense of robbery or murder? That is

much broader than the illustration you give.

Mr. Robinson. Of two of more defendants?

In answer to that, he is talking about murder. I am talk-

ing about one offense, the offense of manslaughter. A man was

killed by the unlawful act of others; therefore you have the

death of C. That crime was committed either by A or B, the
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driver who left the stage on the highway or the truck driver who

came from behind while intoxicated.

Mr. Dean. To drop the distinction between offense and acts

on the part of both parties, it may or may not be in the same

0transaction, but isn't your situation so unusual that you do

not need this because you could give them in two indictments and

the court will consolidate them for trial?

So, if it is designed to cover a very unusual situation, I

submit that it is unusual.

Mr. Wechsler. I see the point of your draft but if you

have a clause where charges against two or more persons arise

out of some act or related acts or events, the charges may be

joined in separate counts of the same indictment, or if in

*separate indictments they may be consolidated for trial.

Mr. Robinson. You are talking about joinder of offenses;

I am talking about joinder of defendants.

Mr. Wechsler. No. I am thinking about joinder of

defendants, the principle of unity which you have to have in

the same indictment where each defendant's act or acts is

related to those of the other. That seems to be the principle

of the unity of the case.

There is one automobile accident. I think the defendants'

joinder should be allowed, but I do not think it should be

allowed unless there is that unity in the cases which will

point to the unity of action if proved at the trial.

Mr. Robinson. If there is unity of intent.

Mr. Wechsler. I am not thinking about that.

Mr. Robinson. We are clear about this?

Mr. Wechsler. Yes.
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Mr. Robinson. I think it is a well stated term saying

that there was mutual acting in the offense. That is taken

from this Washington case by Chief Justice Steiner.

Mr. Wechsler. That rule makes either responsible as an

0accomplice of the other.

Mr. Robinson. No.

Mr. Wechsler. In the first sentence.

The Chairman. Would you read the first sentence, Mr.

Robinson?

Mr. Robinson. (Reading)

"Two or more defendants may be accused jointly

in one count of an indictment or other wkitten

accusation if they are alleged to have participated

mutually and jointly in the offense-"

Mr. Crane. Why put "mutually" in there? They participated

jointly in the same offense.

Mr. Robinson. In the second sentence it is "without

mutual participation."

Mr. Crane. Why do you have it?

Mr. Robinson. Each of them was concerned in the case but

they did not participate mutually.

Mr. Crane. What law requires "mutually"? It is simply a

question that they joined in the same act.

Mr. Robinson. I do not think so. I am trying to express

the unity of intent.

Mr. Crane. Suppose one man breaks in a house with the

intent to kill. The other man is there at the same time with

the intent to commit assault. They are both guilty of
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burglary and they are acting jointly; but the intent would not

make both guilty of manslaughter or both guilty of assault.

Mr. Robinson. No.

Mr. Crane. They are separate crimes. The intent was not

sufficient, but you would indict them both for burglary at the

same time.

Mr. Youngquist. It seems to me that this is rather rare.

Mr. Crane. That is the point.

Mr. Youngquist. It is not likely to arise. I am afraid

that if we try to cover everything, particularly rare cases, we

are likely to get into complicated situations.

Mr. Holtzoff. It seems to me that we should leave out the

second sentence.

0In the first sentence take out the words "mutually and"

and permit the joinder of persons who have jointly participated

in the offense.

In the Washington case, which you have referred to, there

was no joint participation any more than there was mutual

participation. That is such a rare case.

Mr. Youngquist. I think the decision of the Washington

court was wrong.

Mr. Robinson. There was mutuality in the collision.

Mr. Holtzoff. I move that we strike out the words

"mutually and" in the first sentence, and strike out the whole

second sentence.

Mr. Youngquist. I second the motion.

Mr. Wechsler. If I may repeat, I think the confusion is

in the drafting rather than in the principle. I think it is

possible to achieve the result that the Reporter wants without
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the confusion that now is expressed with respect to this

language.

Mr. Crane. I think we know what "joint" is.

Mr. Wechsler. I think that it should be possible to

achieve that without confusion and to reach a formula to join

the counts where the same act or transaction or a series of

events is involved.

Mr. Crane. Suppose in an exceptional case they are joined

and the court says that they are improperly joined? What is so

serious about that? They just separate them. You cannot

imagine anyone dismissing that.

Mr. Robinson. You have a rule for that.

Mr. Crane. They just separate them. They move for

separation under the rule. What difference does it make?

Mr. Wechsler. The difference is that it is desired to

have them tried together and to have a single case of proof

and a single disposition of the controversy.

Mr. Crane. It is so exceptional that I think you are

going to get more confusion.

Mr. Robimson. There may be some cases where they do not

know. There may be a case where either A or B committed a

crime and they are jointly responsible.

Mr. Holtzoff. The United States attorney would not indict

two people because he did not know which one of the two com-

mitted the crime.

Mr. Medalie. It should be possible to sustain the charge

on proper proof even though he has got to prove they acted

jointly if he is able to know that each of them contributed

toward the crime.
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Mr. Holtzoff. Is this a common situation?

Mr. Robinson. It is common enough to be taken care of.

Mr. Youngquist. Wouldn't it be enough if you leave in
are

the third sentence and say that if there/separate written

accusations the two may be consolidated for trial? Then we

will avoid the difficulty.

Mr. Wechsler. There you have to define some formula to

justify consolidation.

Mr. Holtzoff. Isn't that in the discretion of the court?

Mr. Youngquist. You have the same language in the pre-

ceding sentence.

Mr. Robinson. What would you suggest?

Mr. Youngquist. Where they are accused of an offense

0which has been committed by one or both without mutual par-

ticipation in one count or other written accusation."

Mr. Robinson. That is pretty nearly incorporating that

sentence into the third.

Mr. Youngquist. No, there are separate accusations but in

the discretion of the court they may be consolidated at the

trial.

Mr. Robinson. Well, I understand the situation. I will

drop the matter. I wanted my point to be clear. That may be

the situation when the evidence is practically the same. The

only question is whether they can be joined in separate counts

of the same indictment rather than require them to be accused

separately in different indictments. That is all to the

second sentence.

Mr. Wechsler. If this were held for redrafting it may be

possible to meet Mr. Youngquist's objections and the other
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objections and still make the point that you have in mind.

May I advance a substitute motion that the section be

passed for the present, pending reconsideration by the Reporte ,

rather than let the principle be rejected now?

Mr. Holtzoff. We will accept that substitute.

Mr. Dean. I second the motion.

The Chairman. Those in favor of the motion say aye.

(There was a chorus of ayes.)

The Chairman. No.

(There was no response.)

The Chairman. It is carried.

I take it that the troublesome sentence is tae second.

Mr. Robinson. Yes.

The Chairman. "Mutually" seems tobe -out..-----

Mr. Robinson. It was just used in the one court and that

was in a dissenting opinion.

The Chairman. Now as to the second part of Rule 20.

Mr. Robinson. (Reading)

"The court may order such separation of joint

defendants or such groupings of joint defendants in

separate trials as shall be conducive to a fair trial

for each defendant and for the Government."

The Chairman. We are agreed on the first part, A, except

as to the second sentence.

Mr. Wechsler. May I ask a question about B?

The Chairman. Yes.

Mr. Wechsler. Does the form of B indicate the Reporter's

judgment of the complex problems of parties particularly in
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large scale transactions like conspiracy and other joint crimes

that it does not yield to any rule that may improve the law as

it now stands?

Mr. Robinson. The rule could hardly affect substantive

law.

Mr. Wechsler. No. I am merely speaking about the joinder

of all the parties. It is a standard agreement in many juris-

dictions that particularly in conspiracy cases joinder is

excessively large and burdensome. I have seen no solution to

it.

I wonder if it is your judgment that there is no solution

to it by rule other than the retention of the present system

which permits the joinder because they are joint offenses

vested in the discretion of the court.

Mr. Crane. You camot make any rule for that because you

have those motions enumerated under our statute. You bring up

a defendant and then if he wants to make a motion for separate

trial he can do so. They come up mostly in murder cases but

they have all been denied. There is never any serious problem

there.

I do not think that you could formulate any rule whereby

the judge could separate, because it all depends upon the facts

and circumstances.

There are many of them in which a man makes a motion that

he should not be joined with the other defendant, but the

majority of them are denied. They depend upon the facts and

circumstances. You cannot do more than trust to the good judg-

ment of the judge. After all, you have to leave something to

the experience and the judgment of the court.
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Mr. Youngquist. The only other alternative would be to

grant separate trials as of right as we had in Minnesota by

statute.

Mr. Crane. We had that but you cannot do it. It does not

work.

We had separate trials where they brought some witnesses

in and proved a man innocent. Then they tried the other party

and he got the People's witnesses and proved that he was

innocent and both of the guilty men got out.

Mr. Youngquist. I think it is wrong in Minnesota, but

that is the only alternative to what is proposed here.

The Chairman. Rule 21.

RULE 21.

Mr. Robinson. Misjoinder and nonjoinder of defendants.

(Reading)

"Misjoinder of defendants is not ground for dis-

missal of a criminal proceeding. Defendants may be

dropped, or in proceedings by information"--

Strike out "or by complaint" because you have struck that out

in line 4.

0(Reading)
"Defendants may be added, by order of the court

on motion of any defendant."

"Or the United States Attorney" should be added. Then

"by motion of any defendant."

The Chairman. Why not say "motion of either party"?
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Mr. Robinson. We have tried to avoid calling the Govern-

ment a party, as much as possible.

(Reading)

"Any defendant or the United States attorney or of

its own initiative, at any stage of the proceeding and

on such terms as are just. Any proceeding against a

defendant may be severed at any time and proceeded with

separately."

The Chairman. Why put in "at any time"?

Mr. Robinson. That is because of the Strewl case in which

Judge Learned Hand wrote the opinion. In that case they accused

three defendants of conspiracy and then later before the case

came to trial they discovered the names of three more defendants.

They tried to dismiss as to the first indictment and then bring

in a new indictment which would include the defendants first

named and then these new defendants.

Mr. Holtzoff. You cannot do that after the trial.

Mr. Robinson. At any time prior to the trial.

Mr. Youngquist. Why not just strike out "at any time"?

Mr. Robinson. Very well.

Mr. Medalie. Yes.

Mr. Seasongood. You want to call them United States

attorneys? Is that what you call them? Have we decided on

that? Isn't there a special assistant to the Attorney General?

Mr. Youngquist. Why not say "attorney for the Government"?

You have an attorney for the defendant.

Mr. Seasongood. Somebody said "attorney for the United

States".
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Mr. Holtzoff. The department says "United States Attorney"

and the United States attorney is an attorney of record.

Mr. Dession. You have a lot of cases in which the United

States attorney does not participate.

Mr. Youngquist. Why not say "attorney for the Government"?

Mr. Seasongood. Let us come to an agreement on it.

Mr. Medalie. Let us dispose of this section first and

then we can come to that.

I want to find out why you have this provision only in

cases where the prosecution is by information.

Mr. Robinson. You know you cannot amend an indictment.

Mr. Medalie. No. How do you do it when there is an

information? Do you have persons who are not at that time

under indictment prosecuted by information?

Mr. Robinson. Yes, I think it is possible to bring in

new defendants.

Mr. Medalie. Who does it?

Mr. Robinson. The United States attorney.

Mr. Medalie. He really files the new information?

Mr. Robinson. Yes.

Mr. Medalie. He could do that without this.

Mr. Holtzoff. Except for the statute of limitations.

Mr. Medalie. Then you camot bring in new ones.

Mr. Longsdorf. Do you have to have a formula for new ones?

Mr. Medalie. If you wanted to bring in new ones you file

specific information. It is a new information against all of

the persons.

Mr. Dean. Was that statement as against the persons in

the first information?
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Mr. Medalie. The attorney has filed a new information

for the new people and then consolidated the two. I think

that is the indicated procedure.

Mr. Dession. Say you do not have enough new defendants

Ito discuss to make up the new indictment.

Mr. Dean. Just name one defendant as the defendant in

the second information and invoke the others as in conspiracy.

Mr. Dession. All conspiracies do not have defendants.

Mr. Medalie. I do not think this works.

The Chairman. If it does not work, it is safer to leave

it out.

Mr. Medalie. Just file a second information and then

consolidate it.

0Mr. Robinson. I can get that Strewl case and bring it

to your attention.

The Chairman. Suppose we hold that off then.

Mr. Holtzoff. The first sentence should stand.

The Chairman. Yes.

Mr. Medalie. In the last sentence in Rule 21 it states:

"Any proceeding against a defendant may be

severed and proceeded with separately."

Who does the severing?

Mr. Youngquist. The court.

Mr. Medalie. That is one thing which I think should be

done now. I do not want to have any doubt about it. I think

we should insert "the power of the court."

Mr. Robinson. After the word Itsevered" insert "by the

court"?
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Mr. Medalie. Yes.

Mr. Youngquist. Isn't that too broad "that any procedure

may be severed"?

Mr. Crane. Pardon me. I want to get this amendment

straight.

The Chairman. "Any proceeding against a defendant may

be severed."

Strike out the words "at any time" and substitute "by

the court."

Mr. Youngquist. Isn't that too broad? Aren't there some

joint offenses which should not be severed?

Mr. Robinson. I do not think so.

Mr. Holtzoff. It is in the discretion of the court to

grant a separate trial.

Mr. Dean. In line 5 cannot we scratch out all the words

except the first two?

Mr. Holtzoff. Yes.

Mr. Medalie. Yes.

Mr. Robinson. Just leave in the first two words.

The Chairman. "By order of the court" and strike out the

rest.

Mr. Medalie. Wait a minute. If you do that after the

jury has been impaneled and the witness has testified, then

there is jeopardy and the defendant is safe.

The court is supposed to have some sense as to the

significance of his acts. The judge knows that once a witness

has been sworn and has begun to testify that there is jeopardy

under existing decisions.

The Chairman. That leaves open the question of adding
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defendants, and we will go into this case you mentioned.

Mr. Robinson. Yes.

The Chairman. All right. We will resume at eight o'clock

this evening.

(1Thereupon, at 4:35 p.m., the committee adjourned

until this evening at 8 p.m.)
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9-9-41

NIGHT SESSION

The recess having expired, the Advisory Committee re-

convened at 8 p.m., and proceeded further, as follows:

The Chairman. All right, gentlemen.

0Rule 26, dealing with depositions and discovery.

Mr. Robinson. Mr. Chairman, I have here with me Mr. Fred

S. Strine, who has also helped in the Reporter's office on this

subject of depositions. I thought it might be desirable relief

for you certainly if not for me if I just had Mr. Strine work

initially on your questions this evening in regard to depos-

itions; so we are starting on Rule 26, and any questions you

have are in order.

The Chairman. All right, gentlemen, are there any

* questions on (a)?

Mr. Waite. May I ask the reporter if section 26 anywhere

gives to the Government the right to take depositions of wit-

nesses?

Mr. Robinson. I will pass that to Mr. Strine.

Mr. Holtzoff. Line 7.

Mr. Strine. Line 7.

Mr. Waite. I do not know quite what it means, but it

says it may take a deposition only when the defendant has

*taken a deposition.

Mr. Strine. The way the rule is drawn at present it does

not give the Government an unlimited right to take depositions.

It only gives it a limited right in this particular situation

when the defendant has taken depositions.

Mr. Waite. Yes.

Mr. Medalie. That is within the Constitution as we
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understand at this moment.

Mr. Crane. That is, the Constitution says the defendant

has to be confronted with the witnesses.

The Chairman. I do not think Mr. Strine got Mr. Waite's

question at all, so will you give it to him?

Mr. Waite. I know of course that the Constitution requires

confrontation. My own opinion has always been that he does not

have to be confronted in court by the witness, it is enough if

he is given opportunity to cross-examine, and all that sort of

thing. Therefore I had hoped that we would take that forward

step and give the Government the right to take depositions,

assuming that it took the defendant along and gave him the op-

portunity to confront the witness--to take depositions, under

those circumstances, where conditions made it necessary and

proper.

Now, I understand from your answer that Rule 26 does not

give any such privilege as that.

Mr. Strine. No, it does not.

Mr. Holtzoff. I would like to ask this: How would you

meet the confrontation rule if the defendant is in jail? Con-

frontation is not satisfied with confrontation by defense

counsel. There must be confrontation of the defendant in

person. Or suppose the defendant is out on bail, who is to

bear the travel expense to the place where the deposition is

to be taken?

Mr. Waite. I said it might be necessary for the Government,

at government expense, to take the defendant to the place where

the deposition is to be taken,and confront him with the witness

there, but there are times when that would be a practicality
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and I think a very desirable thing at times when you cannot get

the witnesses to the court.

Mr. Holtzoff. Of course ordinarily since a subpoena in a

criminal case runs throughout the country the Government can

bring any witness at all to the place of trial if that witness

is in the United States, unless of course he is too sick to

travel.

Mr. Crane. Mr. Waite, may I ask you this? You said you

hoped we would take a forward step, but does confrontation mean

that you simply confront the defendant anywhere? I supposed

it was to confront him before the triers of the fact, who are

the jury, who pass upon the credibility of the witnesses.

Now, I suppose he can waive that, and I suppose that is

what you mean when you say "if he applies for deposition," Mr.

Strine; then of course he waives it.

Mr. Waite. No, I would not even require him to waive it.

"Confrontation" obviously has no absolute meaning. I think we

are agreed on that, are we not? For illustration, I do not

think we could say here it meant absolutely one thing or another.

There is a question of interpretation, and if the courts should

say that confrontation meant confrontation before the jury

that would block any possibility of depositions; on the other

hand it would be perfectly possible and logical and rational in

every way for the court to say confrontation does require con-

frontation in a particular place, but requires just what it

says--confrontation--and I would like myself to see us take the

step of giving the Government that opportunity and letting the

court if he wants to take the onus of putting that restrictive

interpretation upon the Constitutional provision.
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Mr. Medalie. I think that is wonderful. Look--you do not

need juries. A defendant has been arraigned before a magis-

trate, and before the magistrate the complainant and the other

witnesses testify and the defendant has the opportunity to

cross-examine. I am giving a New York law, Judge. The defend-

ant waives examination. Now, you know it is the New York law

which is darned conservative, and that says that the deposition

of the complainant is admissible in evidence against the defend-

ant; he had the opportunity to require him to be examined, he

was there, he could have cross-examined him; he waived.

In a criminal trial if the complainant dies the depos-

ition of the complainant in writing taken before the magistrate

is admissible in the jury trial passing on the defendant's

guilt. Now then, "confrontation" simply means that the defend-

ant should have the opportunity to do certain things with re-

spect to the witnesses against him who are offered against

him at the trial before the jury.

A witness is to be examined. As you, Mr. Waite, suggest,

the Government is willing to pay the defendant's expenses to

go to St. John, New Brunswick, or Capetown, Africa, or Shanghai,

China, and says, "Here is your money; we will pay your trans-

portation and the transportation of your counsel; you can come

out there to cross-examine." In other words, everything in-

volved in the reason of the rule has been met by Mr. Waite's

suggestion.

That is a reasonable risk, there is no constitutional

difficulty involved, and you get rid of a s in the

criminal law, do you not?

Mr. Crane. Well, except that the spirit of it is this--
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that there is not a step in the felony charge--not a step--

that can be taken in the absence of the defendant. He has got

to be present at every step. He has got to be there. They

cannot do a thing. They cannot hear him before the magistrate.

Mr. Medalie. No, wait a minute, I will give you some

decisions. They are purely district court and maybe circuit

court decisions. A trial is on before a jury, it has been

running for about four weeks; one day the defendant does not

show up. Says that tough friend of yours, Senior District

Judge Campbell of the Eastern District of New York, "Well, we

wanted him here, but he did not show up. Let the trial go

on." And the Circuit Court of Appeals of the Second Circuit

said he was right.

Mr. Crane. What did the United States Supreme Court say?

Mr. Seasongood. We cannot hear you gentlemen when you

talk to each other, over on this side.

Mr. Medalie. You know that decision?

Mr. Holtzoff. Yes.

Mr. Medalie. The attorneys walked out at the trial. It

does not stop the trial, according to Judge Campbell's decision,

sustained by the C.C.A., Second Circuit.

Mr. Youngquist. Was not that on the theory he had waived

his right to be present? I know we have decisions right in

Minnesota where the same requirement of the presence of the

defendant throughout the trial or proceedings exists, but the

court has held that under certain circumstances when the

defendant should have been there and could have been there but

of his own volition failed to appear, he waived the right of

being present; but that is a quite different thing from taking
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it away from him.

Mr. Medalie. Well, they do not take it away from him. I

do not think waiver is anything more than a rationalization of

the whole thing. He has a fair opportunity, which puts no re-

strictions.

Mr. Robinson. "Privilege."

Mr. Medalie. '"Privilege" would be better. -- No he has

a right.

Mr. Robinson. It is a privilege too, is It not?

Mr. Medalie. It is both a right and a privilege. No, I

think it is a right. I do not want to get into Hovage's

categories. You men all know them better than I do. Tt goes

back to 1914. That is a long time.

Mr. Holtzoff. What did he do with the case?

Mr. Medalie. In any event, no man gets rights by flaunt-

ing a court.

Mr. Robinson. That is right, he shouldn't.

Mr. Medalie. Now, when the Government is willing to pay

his expenses to go to Capetown or Shanghai and puts up the

money so he can go, there has been a judicial determination

that that is fair. Now, he can go to that trial; the distance

he can go, let's see, from Hudson, N.Y., to Manhattan--it also

costs him money and expense to get there. Well, let's say that

he lives in San Francisco, has been indicted, and is to be

tried in New York, that he goes there; but the Government pays

his expense. There is a compulsion, but there is no burden.

The compulsion is to attend the hearings, that is all.

Mr. Crane. Well, I think your logic probably is good, but

what are you going to do with the people of this country that
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have been brought up on the idea that a man goes into a trial

on a felony and has to be confronted with the different wit-

nesses? And now we are going to ask them to approve our rule

which says that he can be tried on paper depositions taken in

some foreign part, with the Govermnent saying that he can go

there and listen and conduct the examination if he wants to.

think you would not get the people of the country,

Pennsylvania especially, to follow that.

Mr. Medalte. Judge, you said the people of this country

have been brought up on that idea. Well, the people of this

country are told about something that happened to be legalistic

notions supposedly dating from 1776. They never heard of them.

Mr. Crane. I know.

0 Mr. Medalte. They think we are crazy, they write editor-

ials in the evening papers telling us so.

Mr. Crane. But that doesn't happen to any of the men

around here? You do not mean to include us?

Mr. Medalie. This is a cross-section of the United

States and its racial and other groups. They were brought up

in school where they were taught these things, too. If they

had not gone to those schools and colleges and high schools

they never would have been notified.

Mr. Waite. Have you noticed the backwoods of New Jersey

and Colorado both approved the idea? You wondered what the

people of this country think.

Mr. Crane. Well, that may be, but as I said before, I

can see this because here the defendant desired to take a

deposition. I suppose that is not one of the certain pro-

visions he cannot waive in the Constitution. We know that.
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There are certain things he cannot waive. He could not waive

perhaps a partial judge, but there are other things he can

waive, and I suppose here if he has to take a deposition of

course they could examine him, cross-examine him, and so forth,

and then perhaps at the same time and place take other de-

positions. That would constitute a waiver. But If you go,

and have such opposition, in which you are going to pay the ex-

penses of a defendant to go all over the country, I would go a

little slow. I would see how it worked out with the criticism

on this part of it, and I should think that perhaps would--

Mr. Wechsler. Do I understand this would be limited to

cases of necessity? since otherwise if you are going to pay

the expenses of the Government to go to where the witness is

it would be just as well to pay a witness's expenses to go to

where a defendant is.

Mr. Medalie. Well, you cannot make a witness go anywhere.

If a witness lives in the Urals or in South Africa or in Asia

you cannot make him go.

Mr. Holtzoff. But if he sent the defendant over there,

how can he bring him back?

Mr. Wechsler. Induce him to go!

Mr. Medalie. You pay his expense and everything to go to

China; suppose the defendant doesn't come batk? You have to

extradite him.

Mr. Longsdorf. You can do that.

Mr. Crane. They would be taking depositions in the

summertime.

Mr. Medalie. And practically it means this--no defendant

is going out to cross-examine someone at Shanghai. He is
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sending his lawyer.

Mr. Crane. I should think he would be delighted to go,

as he gets out of jail and has a Joy-ride and takes his lawyer

along at th expense of his Government.

Mr. De sion.ý Mr. Chairman, what I want to suggest is

this: The dea that a defendant is entitled to confront every

witness aga [nst him, some 200 years ago, was settled the other

way. Every hearsay exception which is available in the law of

evidence in civil trials is available in criminal trials, now,

when hearsay evidehce is introduced--a dying declaration,

official records, regular entries made in the course of business,

and all the rest of the hearsay evidence comes in. That has

been settled for 200 years.

0 There used to be fights about this in the name of con-

frontation in the early cases in the United States. That is

all settled. All right--he is not entitled to be confronted

there. Nov, in these cases the defendant waives nothing.

That evidence is coming in because it has been decided by

courts over and over 'again that there are sufficient reasons

in terms of the reasonable posoibillties of proof and terms of

whatever you like, that that kind of evidence should come in.

Now, if we have got to have a waiver from the defendant in a

particular case, how do you account for the fact that all of

this evidence under existing hearsay exceptions is coming in?

J It comes in; you all know that.

Now, if that is the case, the only question here is

whether the usual conditions of a hearsay exception are being

met. In other words, is there a reasonable necessity? Is the

opportunity of cross-examination being afforded in so far as
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is reasonably possible under the circumstances with this kind

of evidence?

That is my position on that.

Mr. Holtzoff. In support of the constitutional point,

0 you are allowed to introduce evidence given at a prior trial

of the same case if the witness has died in the meantime. Now

that is not cnnsidered a violation of the confrontation rule,

so I would draw the inference from that that confrontation

does not mean confrontation at the trial.

Mr. Medalie. Well, I would like to go along with you on

it, but the confrontation requirements are there. In the

example I gave Judge Crane., of the magistrates, a complaint is

filed--nothing more than an affidavit--called a complaint or

0 an information, sworn to; the defendant waives examination;

the complainant dies. That deposition, complaint, affidavit,

whatever you call it, is admissible in evidence against the

defendant when he goes to trial before a jury.

There is no magic about cross-examination. You had your

chance and you were there to take advantage of the chance.

Now, the only thing in Mr. Waite's suggestion is that you give

him the chance. Let me put it this way: Even in our district,

the Southern District of New York, where we have only one

place where the court ordinarily sits, it sometimes happens the
(V

court sits in Poughkeepsie, and Also-cka, Vanting to establish a

tradition, went up to Poughkeepsie, walked into the city hall

or courthouse there, wherever it was, and held a federal court.

Now, some people from Manhattan and the Bronx went up.

Most people did not. There was the court. The defendants

could have come there or they could not.
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Instead of that let us take a bigger area. Let us take

any one of the districts--I do not know which is the largest

federal district in the United States territorially--the

Eastern District of Texas?

Mr. Holtzoff. The Western District of Texas.

Mr. Medalie. The Western District of Texas? Suppose a

hearing is arranged there. We know as a matter of fact that

most defendants would not attend if a deposition were taken.

The lawyer would go. The opportunity is there to go, particu-

larly where the defendant initiates them. Presence is not

important.

What really counts is the opportunity to be present, and

when the Government under judicial supervision and direction

provides the expense to go and come, every possible requirement

has been met, has it not?

Mr. Crane. You can see at once that that is not correct,

otherwise the Government would try cases of the defendants who

ran away, and yet they always insist upon picking them up

somehow and waiting until they can get them and bring them in,

and yet he gets away and he has had opportunity to be present,

but the case does not go on, and I never heard of a defendant

being tried for a felony in his absence although he had oppor-

tunity to be present.

Mr. Medalie. He has. A defendant may be tried for a

felong in his absence at least so far as the law goes now, if

he attended the beginning of the trial and if when he sees the

case is going against him he walks out and doesn't show up, as

in Judge Campbell's decision, affirmed by the C.C.A.--I do not

know the name of the case. He walks out and the trial goes on
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and goes to a conviction, and it is sustained, not by the

Supreme Court, but at least by the C.C.A., Second Circuit.

The Chairman. Mr. Waite, do you make a motion?

Mr. Waite. Yes, but I would like if I may to explain a

little further. I do not know that I made one point clear.
a

I think it would be very/desirable position, as I hope some

of the rest of you gentlemen know. It may or may not be con-

stitutional. I think it is constitutional myself, and the

discussion here indicates that there is no absolute, and I

think it would be a mistake if we tried to decide here whether

it was or was not constitutional.

It would be a better thing to do, if you agree with me

that it is a desirable thing, provided it is constitutional, to

0 put it in and throw upon the court the onus of holding that it

is not constitutional. I am particularly interested in this

because as someone said a while ago this set of rules is going

to be a standard for the States.

Now, it may be that we do not need that power of depos-

itions particularly where process runs throughout this whole

country, but that is not true in the state courts, and I should

very much like to see this set up as an example and a standard

for the States to follow; and so I move that the Reporter be

0 directed to put into Rule 26--I do not know the phrase tonight--

to put into Rule 26 for our consideration next time an appro-

priate provision giving the Government power to take depos-

itions in case of necessity under conditions where the defend-

ant is given an opportunity to confront the person from whom

the deposition is taken.

Mr. Medalie. And the Government's paying the expenses?
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Mr. Waite. Yes.

Mr. Medalie. To come and go, for himself and counsel,

and necessary clerical expense?

Mr. Waite. Yes.

Mr. Medalie. Let us make it as broad as possible, to put

this over.

Mr. Crane. Of course you would also have to define

"necessity" would you not?

Mr. Seasongood. Mr. Chairman, I would like leave to speak

to the motion if it has been seconded.

The Chairman. Is the motion seconded?

Mr. Crane. I second it.

The Chairman. Proceed.

Mr. Seasongood. I am under the impression we have a

special constitutional provision in Ohio which permits this

very thing. I am sorry I have not looked it up, but I am almost

certain there is such a provision in the amendments to the Ohio

Constitution,made in 1912.

There are these differences. I understand we have been

told a subpoena on behalf of the United States runs anywhere in

the United States, so there is very little necessity for the

United States to take depositions, because they can subpoena

0 the witness and bring him to the trial.

The Chairman. Except in the event of sickness?

Mr. Seasongood. Well, that may be. Yes, they cannot if

he is sick, but in general they can bring the witness, or if he

is sick they should ask for a postponement of the case because

a material witness could not be produced.

Of course it is possible that the witness might live in
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case you would have a difficulty, but that is rare.

On behalf of the defendant, if you did this you would

certainly have to provide the expense for the defendant, his

counsel, and you would have to send along some bailiff or

court person or whatever you would call him to keep the defend-

ant from staying in the agreeable surroundings in which he

finds himself when he once got out, if you have him and his

lawyer.

If he did not go, it does seem to me, with deference to

the gentlemen who have spoken, that he would not be confronted

in a public trial with the witnesses. He would not have to

do that. A defendant might say, "A man could testify against

me in a deposition off in Kamchatka or somewhere else with a

great deal more freedom from restraint or pressure than he

would in a federal court with the judge sitting there in his

majesty and 12 jurors looking at him to see whether he tells

the truth."

Mr. Glueck. Exactly; that is the point.

Mr. Seasongood. I think it would be, with deference to

the gentlemen, plainly unconstitutional to provide that.

Now as to the hearsay rule being an exception, the Con-

stitution is to be interpreted in accordance with well recog-

nized rules of law, of which this is one, and at least he is

confronted with the person who gives the hearsay testimony; so

he is confronted to that extent.

I think you inject a very serious question which is to

my mind almost certainly unconstitutional, and that is forti-

fied by the fact that the Ohio Constitution was especially
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amended to take care of this thing, where they do take the de-

fendant along. He hasn't any say in the matter. If the State

wants to take depositions they take him out of jail and take

his lawyer along at their expense and take somebody to keep him

so that he will return to his ordinary surroundings; and I do

not feel that it is something we ought to stick in.

Mr. Crane. May i ask a question? Where does the money

come from? You have to have appropriations, do you not?

Mr. Seasongood. May I mention this also: Won't there be

difficulty if he is confined in a penitentiary? Whoever has

charge of the penitentiary will say "I am not going to give

this man up and run the risk of his not coming back and my being

held personally liable for letting him escape."

0Mr. Crane. Are the appropriations limited?

Mr. Holtzoff. Of course we have limited appropriations,

but if this procedure were established by rule we would get an

appropriation in order to meet this contingency.

Mr. Medalie. You could not do it unless you had the money.

Mr. Holtzoff. That is right.

Mr. Medalie. So the question of the money is purely

academic, isn't it?

Mr. Crane. Not nowadays!

Mr. Seasongood. They have more money than they ever had.

Mr. Holtzoff. The warden is an officer of the Department

of Justice, and the Department would just order the warden to

surrender the prisoner for that purpose.

Mr. Crane. Suppose there was not an appropriation and you

never have the money, would it be unconstitutional then?

Mr. Medalie. They could not carry it out and meet the
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requirements. Now, look, Alex--if your man were in jail, ob-

viously he could not go to Shanghai.

Mr. Holtzoff. No.

Mr. Medalie. Because the minute he stepped out of the 3-

mile limit he would tell you and the whole Department to go

plumb to hades.

Mr. Holtzoff. That is right.

Mr. Medalie. So you would not do it, if that is the

cas e.

Mr. Holtzoff. No.

Mr. Dession. May I suggest another thing along the same

line? No lawyer with any sense would use a deposition if it

were feasible to use the witness, because you know perfectly

well that there is a preference for witnesses. You can see

why.

But I want to separate two issues here; one is the policy

issue; the other is the constitutional issue. Now, your con-

stitutional issue I think is a ghost. Now, in the first

place, there has never been a statute so far as I know which

has purported to authorize the use of depositions by the

prosecution in criminal cases; therefore there has never been

a judicial test of whether that could be done or not. That

question has never been decided to my knowledge.

Now what would be the reason for having such a statute?

Well, the reason would be that there are situations where it

would be desirable, and I do not have In mind at all a situation

where the prosecution could feasibly call a witness.

Mir. Crane. "Could not feasibly call a witness"?

The Chairman. Where he could feasibly call a witness.
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Mr. Dession. Yes. Now, as a matter of fact, in the State

of New York right now--as I recall the case it is People

against Reeves--one may use the certified report of a state

analyst as to fingerprints, or a chemist, I forget which, in any

case, without producing the witness. The witness is alive, he

is within not too many miles of New York City, but neverthe-

less it is accepted practice under the decisions in that Etate

to introduce his certified report.

The defendant might justifiably say, "Well, why don't you

bring this man here? Why don't you bring this man here so we

can cross-examine him?"7 But the State does not have to, and

there is no violation of confrontation; which incidentally is

a requirement in the State of New York. So that is why I say

the constitutional issue I think is a ghost, or, if I go as far

as I can go, at least undecided; so I think we ought to talk

about policy.

The Chairman. Are you ready for the question?

Mr. Dean. What is the necessity for it? Let us put it

that way. What situations arise that make it necessary?

Mr. Dession. That is what I think we should talk about.

Mr. Dean. You have got the case of sickness, the man may

be ill. He may be flat on his back for two or three years--

an essential witness. I can see that. And what else do you

have?

Mr. Medalie. Well, let us take the Do ty case. The

Government broke their necks to bring this fellow Mert-ens in

from Switzerland to the United States. It cost the Government

an awful lot of money to get him in here. I do not know how

the Government bribed him to get him in here to testify. e•stens
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was an important witness in a very important case. There would

have been a miscarriage of justice if that man had not testified.

Now, the cases are few and far between, but there are a

handful of cases of tremendous public importance that require

that we go all over the world to get the witnesses.

The Chairman. I suppose, some of the oil men who were in

Paris for years.

Mr. Mledalie. Yes. Just think of this fellow Blackmer.

He stayed in Paris and practically became an expatriate. He

should have been examined. It was an affront to the public

sense of justice that that could not be done.

Mr. Seasongood. May I suggest another thing? Excuse me

for talking again, I forgot to mention it before. You are

going to inject a great deal of delay in the trial of cases if

you do this. A defendant could very easily say "I have got to

have a witness's testimony at a remote point, and I want to go

there," and you will have a long delay before that witness's

testimony is obtained.

Mr. Medalie. Yes, sir. He gets it today. Many of you

will remember in our bootleg cases of 1931-32 when we grabbed

Voltz and wanted to prove he was connected with the ship that

brought in the liquor. These defendants would hold up other

trials while they made motions to take depositions in Nova

Scotia, Newfoundland, and other places of that sort, and we just

had to wait. The defendants can hold it up.

Now, when you get to an important case, not a case

relating to seizure of a ship or its contents, bootleg contents,

but a case involving a prominent public official or a great

corporation or a member of the Cabinet, the public sense of
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justice requires that we get all that proof, and the public

feels frustrated in the sense of confidence in the administra-

tion of justice. Justice is defeated. We must do everything

we can to uphold public confidence in the successful adminis-

tration of criminal justice against powerful people; and in

that handful of cases, only a handful, we must make this big

effort.

Mr. Holtzoff. There is another case, Mr. Dean--in fact,

in the case that you refer to, suppose a witness is aged or in-

firm and there is danger he might pass on before trial, it is

useful to be able to take his deposition.

Mr. Dean. I remember one two or three years ago when I

was trying a case in the United States Court for Shanghai. The

process does not run out of that court to the continent here,

and I had to get the fellow over there, and the only way I

could do it was to bribe him to take the boat, and he said,

"Well, I won't go unless you take my wife and two children with

me at Government expense." We finally had to do it. It was

the only way we could get him there.

Mr. Medalie. I really believe, if the case arises only

once in three or four years, it is important.

Mr. Dean. That is the only one I am acquainted with.

Mr. Medalie. We must restore confidence of the public

in the administration of justice. That Blackmer thing was a

terrible indictment of the futility of public justice. The

rich were protected.

Mr. Crane. Why do you say `restored"? What has happened

to it?

Mr. Medalie. Every once in a while a situation like the
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what we as lawyers know about constitutional limitations.

They are just sore that there should be any impediment in what

they regard as sensible methods for the administration of

public justice.

Mr. Crane. I do not mean by personal knowledge, now, of

course; you know that; but the appeal to the public. I have

not heard the public finding any fault particularly with our

courts.

Mr. Medalie. Of course they have.

Mr. Seasongood. We get 92 percent convictions in the

federal courts.

Mr. Medalie. Not convictions--pleas of guilty. It is

the occasional case that brings about an undermining of the

public confidence in our processes. Now, that does not obtain

in Great Britain. It happens here. It does not happen in

continental countries because they have all these devices,

and they are not impeded.

Mr. Crane. They do not wait for the witness in continental

countries.

Mr. Medalie. But they do justice, they do not do injustice,

unless there is a political reason.

Mr. Youngquist. George, the Blackmer case was somewhat

different, though. He was indicted and the United States

tried to extradite him, and the French Government refused to

honor the extradition. That is where the real trouble lay

there.

Mr. Medalie. I grant that, and I may have overstated the

other situation. The fact remains, Blackmer might have found
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a way out had he been examined, if the opportunity was given

to the Government to examine him.

Now, you know there are many things about our constitu-

tional provisions that we as lawyers talk about as involving

some inherent notion of the American people, but what I notice

is the American people think we are crazy when we talk about

the Constitution. That is not what we are talking about. We

are talking about things that frustrate justice.

We fall back on the Constitution, and the people of this

country think the Constitution is just a means by which

justice can be frustrated by the rich and the powerful.

Mr. Crane. Well, let's abolish it'

Mr. Medalie. We won't abolish it, but wherever possible

we can conform this Constitution as it has been conformed over

one hundred odd years to changing needs wherever possible, to

bring about the one thing the constitution needs--public

support.

Mr. Crane. I saw by the paper tonight that Wlllkie

down here was charged with mqking a political speech before

a committee.

Mr. Medalie. You did not read the paper. He had a

right to make his speech. I knew what he was going to say

before he said it, and it was probably very sound.

Mr. Crane. Well, all I can say is this: I w'711 go

along--I am speaking personally--with Mr. Waite, on anything

he wants, but I do say this on the matter of policy: if you

are going to have the government taking depositions, ]t is a

change, isn't it?

Mr. Dean. Terrific.
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Mr. Crane. Are you not going step by step to try it out,

if you adopt what is suggested here by the Reporter, that you

are taking it up to Congress, the Government is taking

depositions when the defendant wants to take a deposition?

Mr. Youngquist. This present motion goes further than

tha t.

Mr. Crane. I know it does. I am speaking to that first,

the matter of policy in adopting it; yet ! do not want to

stand in the way of anything they want. I will go along.

The Chairman. I think we ought to have a vote.

Mr. Medalie. Judge, you know you have written some of the

most ridiculous things that 'went along."

Mr. Crane. Well, that is true. It is pretty hard.

Mr. Glueck. There, he was acting as a judge.

Mr. Crane. It 7s pretty hard to know just how far to go

always. You do not want to hold back. I think that is true,

and that is the reason I do not want to say anything that will

block anything that may be useful and constitutional. We can

try it out.

Mr. Medalie. Well, let us try it.

Mr. Crane. But it is awfully hard to try to keep within

reasonable bounds and not simply discard everything. We have

got a few safeguards left.

Mr. Medalie. Judge, as long as this Government is willing

to spend the money to transport a defendant and his counsel--

Mr. Crane (interposing). How do you know they are?

Mr. Medalie. Then they can't get the deposition.

Mr. Crane. Well.

The Chairman. Gentlemen, are you ready for the motion?
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Mr. Seasongood. i just want to interject one more thing.

When you talk about this constitutional provision, you have in

mind, gentlemen, you have a Supreme Court that is solicitous--

I won't say too solicitous, whatever my opinion may be--for

personal rights and civil liberties, and you are not going to

get to first base in my opinion with the United States Supreme

Court.

Mr. Crane. No--nor with Congress, either.

Mr. Seasongood. Sir?

Mr. Crane. I do not think you would, with Congress, either.

Mr. Seasongood. Well, the Court has to approve these

rules.

The Chairman. Yes--then the Congress, next.

Mr. Dessior. Before we vote I think it might be helpful

if the Reporter explain to us the provisions of section (d)

in this rule, which I think might take care of many of the

objections.

Mr. Strine. This section (d) is very much the same as the

corresponding Civil Rule. By rule 27, following this, we pro-

vide the procedure by which a party may obtain leave to take a

deposition. This (d) provides that even if the depositions are

taken on an order of the court, before they may be admitted he

still must meet these requirements.

Mr. Dession. That is what I mean. You cannot use them

just because you take them.

Mr. Strine. That Is right.

Mr. Dession. I think the limitations you use should be

in mind in voting on this.

Mr. Seasongood. We are not discussing verbiage or
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phra seology.

Mr. Dession. Oh, no--the mere substance. When would you

be able to use these things? because the discussion should not

proceed on the assumption you could always use a deposition

just because you had taken it.

The Chairman. The question now is on Mr. Waite's motion.

(The question being put, the Chair is in doubt.)

Mr. Crane. We were discussing this between ourselves.

The Chairman. I think you both missed the vote. You are

not voting, Mr. Robinson?

Mr. Robinson. I began voting earlier in our sessions,

and I decided I had better be used only in the case of a tie

vote.

0 The Chairman. I have been doing that, but it counts too

many of us out.

Mr. Crane. May we not do this: This is new, and it

makes you a little thoughtful, and it is not a thing you can

just vote and cast off. Can't we just have something drafted

to consider it and vote on it later?

Mr. Youngquist. That is the motion.

The Chairman. That is the motion. I was going to suggest

that this be drafted first and substituted, but I would like

to make this suggestion, that when we get something that really

seems to have a command of attention as this does, and where

we haven't any direct authority to guide us one way or another

in a decision, that we might well consider submitting an

optional provision to the Court. We do not want to do it too

many times, but I think it would be helpful to let the Court

know that we were not just going down a road in the rut but that
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we would consider these things when they came up.

I think this really is the first one--perhaps one other--

that we have passed upon, of this type, where we might submit

optional provisions to the Court for consideration.

Mr. Medalie. Mr. Chairman, I always felt whenever the

vote was reasonably close that there was no substantial agree-

ment, that the vote was divided 7 to 4 or 6 to 3 or something

of that sort, we were not foreclosed but could take it up

again.

The Chairman. That is right. Well, that is true, no

matter what the vote is.

Mr. Medalie. I think I have indicated that in matters in

which I was with the prevailing group, yet I thought the vote

was close, I wanted to think about it again.

The Chairman. Mr. Waite, are you willing? I will de-

clare the motion carried, but are you willing to come forward

with another motion to submit optional provisions to the Court?

Mr. Waite. I think that is a very good idea.

The Chairman. Is that seconded?

Mr. Crane. I second it.

Mr. Longsdorf. I second it.

The Chairman. All in favor of the motion--

Mr. Seasongood (interposing) How do you get It optional?

The Chairman. Submit to the Court two alternative plans,

one following substantially this, here, and the other, that

embodied in Mr. Waite's suggestion. You will get the benefit

in that way if the Court approves it going out in the optional

form of the widespread discussion of bench and bar, and we

will have a volume of opinion that may be worth something to the
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they will take.

Mr. Wechsler. Does this suggestion, Mr. Chairman, carry

with it the thought that when we ultimately submit to the Court,

we will submit it in that form, or that in the stage of

distribution for criticism we will distribute them in that form?

The Chairman. No, I mean we are only involving ourselves

now up to the point of the submission of our draft to the

Court, for the purposes of obtaining permission of the Court

to distribute it to the bench and bar for criticism.

Mr. Wechsler. Not for purposes of adoption?

The Chairman. That is a method pursued as I recall by

the Committee on Civil Rules. Mr. Tolman can confirm that.

Mr. Longsdorf. Now, Mr. Chairman, may I ask a question

for information? What is the meaning of the phrase occurring

in line 3 of this rule 26, following the words "over any
which is

defendant or over property/involved in the proceeding"?

'The Chairman. An action in rem.

Mr. Youngquist. Forfeiture.

Mr. Dean. Which ones would be criminal?

Mr. Medalie. Sometimes property is one of the things

involved in a case.

Mr. Longsdorf. A suppression of evidence?

Mr. Medalie. I should say seizure of liquor.

Mr. Longsdorf. Yes.

Mr. Medalie. Or of narcotics.

Mr. Robinson. Slot machines.

Mr. Medalie. Or a case of compulsion, and slot machines--

things of that kind, where there is a proceeding with respect
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to search and seizure, and controlled by agents at the time of

the arrest or before.

Mr. Longsdorf. Or an offence against the customs revenue.

Mr. Youngquist. I am wondering whether that comes within

the scope of criminal proceedings. It is merely for the for-

feiture of the property. No penalty is imposed upon anyone.

Mr. Medalie. It is a dealing with evidence too.

Mr. Youngquist. That may be, but have you a criminal pro-

ceeding?

Mr. Medalie. Sooner or later it gets to be a criminal

proceeding.

Mr. Youngquist. Well, not that proceeding.

Mr. Medalle. It may not, unless you have a criminal case.

Mr. Youngquist. Well, is a forfeiture for violation of

the internal revenue law let us say a criminal proceeding?

Mr. Holtzoff. No.

Mr. Medalie. It can be, or may not be.

Mr. Holtzoff. It is a libel proceeding. That is civil.

Mr. Youngquist. Not the internal revenue laws. That is

not a libel, is it?

Mr. Medalie. These libels arise in a number of ways. One

is under the customs law. The other is under your liquor law,

the other, under your Food and Drugs act. I do not know how

many more. Those are three I think of readily.

Now, they ultimately wind up in criminal cases sometimes,

probably very often; the identity of the person connected with

the property is established. Then you get questions of search

and seizure, which relate to the use of that property, the

circumstances attending the seizure as evidence in the criminal
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case. To that extent I think it is a part of our business.

Mr. Youngquist. I should doubt it. The act relates to

proceedings prior to and including verdict or finding of guilty

or not guilty by a court or jury, has been waived, or a plea

of guilty in criminal cases in the district courts.

Mr. Medalie. Does it relate to evidence under that, with

reference to us? Necessarily it includes us.

Mr. Youngquist. "Rules of Pleading, Practice, and

Procedure. With respect to any and all proceedings prior to

and including"--

Mr. Medalie. Would not that include evidence and the

suppression of evidence?

Mr. Youngquist. Oh, it would include evidence, yes,

but is a forfeiture or a libel proceeding a criminal proceed-

ing? It may have a bearing upon a criminal proceeding, but

I think it is not itself one.

Mr. Medalie. No, if it is only a libel I am quite sure)

it does not concern us.

Mr. Robinson. This language, Mr. Youngquist, is probably

just involved in a proceeding. It is not necessary the pro-

perty is involved.

Mr. Youngquist. It must be involved in the criminal

proceeding, but how can property be involved in a criminal

proceeding?

Mr. Longsdorf. Before you get jurisdiction over the

person, what proceeding is there?

Mr. Youngquist. I do not see any.

Mr. Medalie. You are probably right that at that point

there isn't any jurisdiction, but once an indictment or
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information is filed, then very speedily proceedings start

with respect to that property.

Mr. Longsdorf. Then I would strike out the words "over

any defendant.'

0Mr. Wechsler. There has got to be a defendant in order

for the other provisions of the deposition procedure to be met.

If there is not a defendant there isn't anybody to send travel-

ing around to confront.

Mr. Crane. Except the lawyer.

Mr. Orfield. Isn't this language taken from the Cjvil

Rules?

Mr. Youngquist. Yes, it is.

Mr. Seasongood. Let the reporter make a study of it.

0 Mr. Medalie. Can we add the words, "or where the crimin-

al proceeding is involved over property that is involved in the

proceeding, or where a criminal proceeding is concerned,"t or

whatever the word is that you want to use?

Mr. Youngquist. I should think the reference to property

ought to be eliminated entirely.

Mr. Medalie. You mean, still have the same rights?

Mr. Youngquist. On the trial.

Mr. Medalie. And on either side? After indictment,

4information, or criminal proceeding has been started?

Mr. Youngquist. What do you mean by "the same rights,"

George?

Mr. Medalle. Well, once a man is arrested or proceeded

against--is arrested, arraigned before a commissioner, complaint

filed before him or indictment or information filed, then

normally his attorney will make motions with respect to
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suppression of evidence, concerning the property involved in

the case, if there is property involved in the case. Now,

he would have that right even if we didn't have that language.

Mr. Seasongood. Cannot the Reporter make a study? The

point has been suggested, whether that is to stay in or not.

Mr. Robinson. There has been some doubt about that from

the beginning.

Mr. Longsdorf. Does he not submit himself to the juris-

diction by moving the suppression of evidence?

Mr. Medalie. He is a defendant, otherwise he cannot make

a motion, otherwise he has no status.

Mr. Longsdorf. But when he moves, there is jurisdiction

of his person?

Mr. Medalie. Of his person?

Mr. Longsdorf. Yes.

Mr. Medalie. He cannot move until he is a defendant. He

has no status.

Mr. Longsdorf. He may riot be arrested yet.

Mr. Medalie. He cannot make a motion if he is not ar-

rested.

Mr. Wechsler. Is it your point that you want to see

this procedure available for motions in the criminal case which

relate to property, as for example a motion to recover property

which has been unlawfully seized from the defendant, and not

only relate to the proceedings on the substantive question of

guilt or innocence?

Mr. Medalle. Yes; for example, an automobile is seized

going somewhere across Texas, and which has either narcotics

coming from Mlexico or liquor.
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Mr. Longsdorf. Or was stolen in New Mexico.

Mr. Medalie. All right. A criminal case is started, but

the seizure has had some relation to the commission of an of-

fence or the attempt to use that property, the automobile or

its contents, in connection with a case against him. All he

is concerned with is that that property shall not be used as

evidence against him if there has been an unlawful search or

sei zure.

Once he becomes a defendant he can make motions with re-

spect to that property.

Mr. Youngquist. And under this section 26, I suppose he

would be permitted to take depositions in support of any pro-

ceeding connected with the indictment?

Mr. Medalie. Yes, sir.

Mr. Youngquist. Such for instance as the motion to dis-

miss on the ground of former jeopardy. And could he not then

take a deposition to secure evidence to aid him in suppressing

evidence against him?

Mr. Medalie. You have stated it very well.

Mr. Youngquist. So it is covered without any reference to

property, I think.

Mr. Crane. Would it do any harm to put it in there,

though?

Mr. Youngquist. I think it is quite out of place.

The Chairman. Do you move to strike it out?

Mr. Youngquist. I move that the language "or over

property which is involved in a proceeding" be stricken out.)

Mr. Dean. Second. i

Mr. Holtzoff. That is taken from the Civil Rules, and is
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intended to cover the situation in the Civil Rules where you

start your action by attachment, by levy. Therefore, it seems

to me it is not necessary here.

Mr. Medalie. I think Mr. Youngquist's point is quite

right, we do not need it, because so long as property is not

involved in the criminal proceeding depositions may be taken

not only for using same at the trial but for any other purpose

in connection with any other proceeding connected with the

criminal case.

The Chairman. The phrase goes out by consent.

Anything else on section (a)?

Mr. Seasongood. Well, if you are going to leave it all

as it is in lines 5 and 6, isn't that very indefinite? And

what does it mean, "subject to any privilege or right secured

to the defendant by the Constitution and laws of the United

States"? Why is that necessary, or what does it mean?

Mr. Robinson. It certainly would cut off any deposition

to be taken by the defendant, himself, it would seem. That

would be one clear thing.

Mr. Wechsler. I do not think it ought to be possible to

take the deposition of a defendant.

Mr. Robinson. Certainly not.

Mr. Wechsler. I think we ought to leave out the defendant.

Mr. Dean. Right.

Mr. Robinson. Did you understand me to say we do permit

the taking of the defendant's deposition?

Mr. Crane. I thought so.

Mr. Dean. Why is it in?

Mr. Youngquist. You first put it in, then you take it
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out. You say, "whether a party or not," then you say, "sub-

ject to constitutional rights."

Mr. Robinson. It could only be by consent, of course, of

the defendant. So he could assert his privilege against self-

0incrimination. He would not have to submit. It leaves it

voluntary with him, that is all.

Mr. Crane. May I ask where you get that? That puzzled

me, too. On page 3, at the bottom, you say this:

"If a defendant waiving his privilege has given a

deposition, the deposition shall not be admitted in evi-

dence or otherwise used at the trial unless the defendant

testifies at the trial."

Does not that refer to his deposition?

0 Mr. Robinson. Oh, yes. Oh, yes, if he consents; but the

question you see we started off with was, Mr. Seasongood

asked, "subject to any privilege or rights secured to the de-

fendant by the constitution or laws of the United States."

Of course under the Constitution he would have the priv-

ilege against self-incrimination. He would not have to submit

to deposition.

Pende 11
ends--
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Pendell Mr. Wechsler. What purpose could be served by providing

9 p/m.
9/9/41 for deposition of the defendant to be taken?

Mr. Holtzoff. Could not a defendant take a deposition of

a co-defendant? Suppose a co-defendant was a very old person

and there was a doubt as to whether he would live until the

trial.

Mr. Wechsler. We are not talking about a defendant taking

a deposition of a co-defendant. We are talking about the

Government taking the deposition, aren't we?

Mr. Robinson. It does not make any difference. It does

not say that.

Mr. Wechsler. Then Mr. Holtzoff has a point. I could not

see any reason why the Government should want to take the depo-

sition of the defendant unless the defendant consented.

Mr. Robinson. He might wish to have a self-serving deposi-

tion. It might be a fine way to have a defendant pack the

record by taking a deposition and then refusing to take the

stand.

Mr. Crane. If a defendant, no matter how voluntarily,

has given a deposition, why, it is an admission in court or out

of court or anywhere. It is like a letter he has written.

Why shouldn't it be taken in evidence?

0Mr. Robinson. It could be used as an admission if the

Government wanted to introduce it.

Mr. Crane. I will speak of it at the time when you reach

it.

Mr. Robinson. Well, we have some changes to suggest in

lines 52 and 53.

Mr. Youngquist. With that explanation, this language in
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5 and 6 looks all right to me.

Mr. Seasongood. Why not use something more definite than

that, because it may be susceptible of a reading that the

Government might take the deposition, but he could raise the

constitutional point that it could not be used against him at

the trial.

Mr. Youngquist. In line 7, that deposition may be taken

only at the instance of the defendant.

Mr. Seasongood. Or at the instance of the Government.

Mr. Youngquist. If the defendant has taken the deposition

of the witness.

Mr. Seasongood. That is very indefinite, too. It is

consistent with an interpretation that if the defendant takes

any deposition the Government has a right to take depositions.

Mr. Robinson. His or anybody's.

Mr. Seasongood. Anybody's.

Mr. Robinson. That is a statute I happen to be familiar

with. I have taken depositions under it and have had them

taken against me, so to speak, where the defendant has requested

that the deposition be taken of a state witness. The statute

provides in some States that the prosecution may take deposi-

tions of the defendant's witnesses.

0Mr. Seasongood. That won't do unless the defendant is

there. The defendant may take a deposition and send his lawyer

to take the deposition. According to this, the Government

could then take testimony of witnesses without the defendant

being present.

Mr. Robinson. Oh, no. He would have to be present. That

would be his privilege and right under the Constitution.
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Mr. Youngquist. I do not exactly understand the phrase in

line 9, "as a prospective witness for the Government."

Does that mean that if a defendant wants to take a deposi-

tion of A and A is a prospective witness for the Government,

the Government may also take the deposition of A?

Mr. Dean. Does it mean that same witness, in other words?

Mr. Robinson. It does not mean the same witness. It is

not intended to mean that, of course. You cannot have the same

person be a witness for the defendant and for the Government.

Mr. Youngquist. You could.

Mr. Robinson. Oh, it is possible.

Mr. Waite. What does that mean? Why would the defendant

ever take the deposition of a witness for the Government?

0 Mr. Robinson. Well, in a case that I happened to be

prosecutor in, a statutory rape case, the defendant had the

deposition of the girl in the case taken.

Mr. Waite. But did he take the deposition of a witness

who was a prospective witness for the Government?

2 Mr. Robinson. That is the way the statute reads. You will

find that in the Indiana statute.

Mr. Waite. It does not make sense, even if it is an

Indiana statute.

Mr. Medalie. You are falling for an old fallacy as to the

proprietorship of a witness. The Government does not own a

witness. Anyone may examine the witness. It may be through

the Government's interest to examine the witness.

Mr. Dean. How about the prospective witness?

Mr. Medalie. My guess is that the young lady in this

particular case would have been a witness for the Government
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unless she was a witness for the defendant.

Mr. Youngquist. I should like to ask a question of the

reporter. Is it intended by this language that if the defendant

takes a deposition of anyone as a witness, the Government is

then free to take the deposition of whatever other witnesses it

chooses?

Mr. Robinson. That is the statute, yes, on which this is

based.

The Chairman. This does not say so.

Mr. Robinson. Beginning at line 7, "or at the instance of

the Government, deposition may be taken if the defendant shall

take the deposition of a witness who is likely to become a wit-

ness for the Government."

Mr. Holtzoff. Why should the defendant take the deposition

of a witness who is likely to be a witness for the Government?

The defendant would take the deposition of a witness who is

likely to be a witness for himself.

Mr. Robinson. It is much along the line of discovery. He

wants to know what he is going to have to meet in court.

Mr. Crane. You have not the witness described. If he

wants to take the deposition, he can take it and state the
he

reason why. Why should/guess at it and complicate it by say-

ing that he may be a witness for the Government or that they may

call him.

Mr. Youngquist. All the United States Attorney would have

to do would be this: After the defendant asks to take the

deposition of anybody, all he would have to say is that it is a

prospective witness for the Government and open the door for the

Government to take all the depositions that they like.
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The Chairman. I do not see that that phrase creates anything

but trouble.

Mr. Crane. This question about depositions ought to be very,

plain.

Mr. Wechsler. I would like to know what the answer was to

Mr. Youngquist's question of a moment ago. Is it the intention

to open the door so that the Government may take the deposition

of that witness or any witness?

Mr. Crane. The answer was any witness.

Mr. Seasongood. That is what I objected to.

Mr. Dean. Take a case where you have a defendant in the

case where you have other defendants, and this man eventually is

going to turn government witness, or he is going to plead guilty

or do something. In other words, he ••sold out. He is not

interested in the case any more, such as Fox in the Davis case.

Now, in that situation that man can make the application, really

at the instance of the Government, take the deposition, and then

the whole full force of the prosecution is turned loose to take

the deposition of anyone.

Why should there be a reciprocity in here, "If you dare use

this deposition once, then the Government will come down on you"?

That is the way I read it. What is the point in that?

Mr. Medalie. Following out what you say, in a mail fraud

case the Government uses people who are friendly to the defendant,

and when the defendant uses them who owns the witness? There is

no such thing as owning a witness or being friendly to either

side. The law cannot recognize that. The assumption of the law

is that every witness, unless he commits perjury, is going to tell

the truth.
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Mr. Robinson. Just a minute, now. Why not stick to the

case I gave you a minute ago, where the Government's case is go-

ing to depend on only one witness?

Mr. Medalie. The Government tells the court she was raped,

and she tells the court she was not.

Mr. Robinson. Of course,that is not the situation.

Mr. Medalie. Oh, tthat has happened. She may have a breach

of promise case back of it. The girl wants to have the fellow

marry her, and she is willing to testify to certain things

under the White Slave Act or otherwise to bring it about.

fur. Robinson. Isn't the point this: that there are cases

that cannot be made except by a certain witness?

Mr. Medalie. Yes.

Mr. Robinson. That is, the prosecution is dependent on

the testimony of one witness. That is very commonly true.

There is no need of our imagining the impossible thing when

we have our own actual experience at the bar and elsewhere. We

have had those cases.

Now, the defendant can, under this statute, which is in

effect in one or more States, take the deposition of the witness

who is going to be the one witness for the Government or the

principal witness for the Government, one who will testify to

an essential detail that probably cannot be gotten from any

other witiness.

Now, the statute simply provides reciprocity there by say-

ing that if the defendant does take a deposition from the wit-

ness who is to be the Government's chief witness -- that is not

proprietorship but a matter of evidence or proof in a criminal

case -- then, as a matter of reciprocity, the Government in
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turn may take the deposition of a witness or witnesses who may

necessarily be required as a part of the defendant's defense.

Mr. Crane. On what basis can the defendant take the

deoosition of such a witness?

Mr. Robinson. The statute allows it.

Mr. Crane. What statute? We have not any such statute.

Is that an act of Congress?

Mr. Robinson. This is a state statute.

Mr. Medalie. You mean this is a deposition to be taken

regardless of whether the person is out of the reach of the

subpoena? Is that what you have in mind?

Mr. Robinson. I do not see why that should be necessary.

Mr. Ivbdalie. I do not think a deposition should be taken

of a witness who can be reached by subpoena --

Mr. Holtzoff. I think this provides for de bene esse

depositions.

Mr. Medalie. It does not say so. If it is de bene esse

or a person not subject to subpoena, then you have a different

situation altogether, and it does not depend on who is going to

qualify a witness.

Wlhat we want to provide for is this: that persons who are

not within the reach of subpoena or persons who might die or

leave the jurisdiction shall, if possible, unless there is a

constitutional inhibition, have their depositions taken.

Now, if we keep that in mind we can do justice,

unless the Constitution stops us.

IE' the complainant or the supposed complainant op the

injured person in a criminal case is within the jurisdiction,

subject to the reach of process, and is not likely to die or



451

leave the jurisdiction, there is no case made, under any

principle of justice, for the taking of the deposition in

advance of the trial, unless you want to try the whole case by

deposition.

The whole theory of trials is that you shall not take

depositions unless the person is without the jurisdiction or

about to die or likely to leave the jurisdiction. Now you are

putting in something new in the jurisprudence which I do not

think you should put in.

Mr. Robinson. May I read the statute now so we will know

specifically what we are talking about? It is Section 91, 610,

Burns' Indiana Statutes, 1933:

"Depositions. A defendant, by leave of the court or

by written notice to the prosecuting attorney, may take the

depositions of witnesses residing within or without the

State to be read on the trial, and the request of the

defendant for such leave of the court or the giving by him

of such notice to the prosecuting attorney shall be deemed

a waiver of his constitutional right to object to the taking

of depositions of witnesses by the State relative to the

same matter to be read on the trial; provided, that leave

to take such depositionsbe given the State or notice of the

taking of such depositions be given to the defendant by the

prosecuting attorney.''

Mr. Medalie. As I understand that, if the defendant chooses

to apply for the taking of depositions of persons who may be

reached by subpoena, are not likely to die, are not likely to

leave the jurisdiction, then the prosecution gets the same right.
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Mr. Robinson. That is right. It is a conditional

examination.

Mr. Glueck. It is a very difficult situation altogether,

i because the aim of the whole show is to use this device when

you cannot use the regular device of bringing the defendant

into court.

Mr. Robinson. That is not the aim. You are familiar with

the taking of conditional examinations in civil cases. You want

to find out what the other side is going to do on the trial.

Mr. Crane. I think that is the trouble. I think you have

the idea of civil practice injected into the criminal procedure.

Mr. Robinson. This is criminal practice.

Mr. Or ve. I know, but it brings up the subject we have

been discussing here, as to how far the Government can take

depotitions It throws the door wide open, because the defend-

ant has wai ed any objection to taking any deposition.

Mr. Robinson. It has worked for over forty years.

Mr. Medalie. Do we want the Government to take depositions

of persons who are available?

Mr. R )inson. It is put up for your consideration.

Mr. Loangsdorf. In civil procedure it is for discovery.

Mr. De sion. At the present time if you had a grand jury

sitting you could call prospective defendants. They have not

been indict d yet, so you can examine them.

Mr. Medalie. Practically, you know, the Government can

examine any ody it wants to after indictment and before trial
be-

on whatever pretext it has. Subpoenaing people/for a grand

jury does n t cover that pretext, but they cannot use that

testimony b fore a jury.
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Mr. Dession. That is right, so the only new feature here

is that the thing that results is a deposition instead of grand

jury minutes.

For what purposes may these be used as depositions? That

is not in Section (a). It is in Section (d).

Mr. Crane. I think it ought to be put up to us in good,

clean fashion, and take depositions in the instances whereit

would be necessary, and let it go at that. I do not see how the

defendant can take depositions unless they become necessary

within the same rule.- the witness is sick or absent or cannot

be obtained at the trial. To go beyond that is getting into the

civil end of it, where you simply go into the other side's case

to examine anybody, in our State, before trial, but that is a

0thing you would never think of in a criminal case.

Mr. Seasongood. I think the -eporter has stated the

matter more broadly than the Indiana statute to which he

referred. That Indiana statute says that if the defendant

takes a deposition the State may take a deposition on the same

matter; but the way the reporter has stated it, if the defendant

takes any deposition the Government can take a deposition of

any one person or anybody else.

Mr. Robinson. I suppose there should be a few words set

in there, a limitation.

'I Mr. Seasongood. The mere fact that he takes a deposition

does not open the world to the prosecution.

The Chairman. Gentlemen, I thought I had understood this

when I had read it first. I wonder if we would not save a lot

of time if we asked Mr. Robinson to outline what they mean in

this Chapter 5, so we can get the scheme of thing-s. I see now
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witnesses, witnesses who might die before the trial, or very

important fellows like Mr. Blackbum who was hiding over in

Paris. I see that does not apply to that.

Mr. Robinson. I beg your pardon. It does.

The Chairman. What I thought it applied to is so incon-

spicuous that it is lost in the shuffle. These rules run to 33.1

Mr. St rine. I think it might safe time to refer to Rule

27 first. Rale 27 provides the conditions under which a deposi-

tion may be taken.

Up until the lresent time the only way depositions have been

taken in criminal cases has been under the statute, whdh is

Section 624 Title 28, of the Code; and depositions under that

section may be taken in cases where the court finds that it is

necessary i order to prevent a failure or delay of justice, and

in those cases, after so finding, the court may issue an order

to take the deposition of a particular witness before a commis-

sioner. Thereafter the deposition may be used in evidence at

the criminal case.

Mr. Yolmgquist. Taken in behalf of the defendant only?

Mr. Stmine. Yes.

The Cl irman. Mr. Strine, I notice Rule 27 is entitled,

"Depositions Before Trial or Pending Appeal," and Rule 26 is

ientitled, " epositions Pending Criminal Proceeding."

What is the difference between those two?

Mr. St ine. I think, as a matter of fact, 26 and 27 may
I very well b:."in one rule.

Mr. Robinson. We can consolidate them.

- The Chairman. Those two headings seem to me to be the same.
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Mr. Holtzoff. They are taken from the civil rules, are

they not?

Mr. Strine. Yes.

Mr. Holtzoff. Rule 2ý in the civil rules pertains to

depositions before the action is taken, and Rule 26 relates to

depositions after the commencement of the action, and it may

perhaps be we do not need Rule 27 here at all.

Mr. Strine. Ithink either one of the two would be enough.

Mr. Robinson. It is more or less a matter of choice.

Mr. Seasongood. In 27 you have depositions pending appeal.

Mr. Robinson. I would suggest that you direct the repor-

ters to consolidate 26 and 27 in line with the discussions we

have had here. I think that will take care of it, unless there

0 is further discussion.

The Chairman. If there is no objection, I think it might/

be very desirable that we do that.

Will you continue, Mr. Strine?

Mr. Strine. Well, very briefly, Rule 27 adopts what has

been the practice in the Federal courts when dedimus potestatum

is granted. We provide here that the person desiring to take

the deposition first file the request, supported by affidavit,

in the district court, showing the reasons why it is necessary

0 to take these depositions. On page 8 these various things are

listed.

Mr. Crane. Page 8 of what?

Mr. Strine. It is the first page of Rule 27. It starts

in line 7.

After filing that notice and serving a copy on the other

side, the other side may oppose it or they may ask for ahearing
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before the court, and, if necessary, the court may hold a hear-

ing.

Mr. Glueck. Pardon me just a minute. Apropos of what we

were saying before, you notice in line 14 it says, "The reasons

for the defendant's inability to produce such persons," and that

is narrower, therefore, than 26, which has these two types of

depositions, with the additional one also referred to in 14,

and this special situation.

Mr. Wechsler. Does not Rule 27 qualify Rule 26, since 27

sets forth what you must show in order to avail yourself of the

right which is established in 26? Isntt that correct?

Mr. Strine. That is correct.

5 Mr. Dean. I do not think it is, because Section (d) of 26

relates to the uses of depositions. There is no such qualifi-

cation as appears in the affidavit in Rule 27.

Mr. Wechsler. Well, of course, it would not be necessary

to be in the provision that determines the use of the deposi-

tion, if it was --

Mr. Glueck. The showing you must make.

Mr. Wechsler. Yes, you have got to make the showing to

get the deposition, and presumably that exists with reference

to all cases in which a deposition has been obtained.

If it is true that Rule 27 is intended to qualify Rule 26,

then I think it is unfortunate that the drafting should be in

this form..

What we ought to begin with is a statement of the condi-

tions under which depositions should be permitted to be taken.

We are just getting to that now.

Second, there ought to be a description of the use to
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which depositions could be put, assuming that they had been

properly taken. Then I think we would at least !kow where we

stand.

The Chairman. Gentlemen, I have just been discussing with

the reporter here both 26 and 27. It is his feeling that we

would save a lot of time if we pass both of them by until they

have had a chance to reword them and consolidate them. We can

not go into matters of phraseology here.

If it is agreeable, we will pass on to Rule 28.

Mr. Seasongood. Before we come to that, may I ask why

were 22 to 26 left out? What were those?

Mr. Robinson. Some of them were not applicable at all.

Mr. seasongood. I assumed not, but what were they?

Mr. Robinson. Interpleader, and so forth.

Mr. Feasongood. I see.

Mr. Strine. Rule 28 merely names the person before whom

the deposition may be taken: Subdivision (a), persons within

the United States; subdivision (b), persons in foreign countries

who may be designated by the court to take depositions; and (c)

orovides that:

"No deposition shall be taken before a person who is

a relative or employee or attorney or counsel of any of

the parties, or who is a relative or employee of such an

attorney or counsel, or who is otherwise interested in the

proceeding."

The Chairman: That follows word for word, practically,

the civil rule.

Mr. Strine. Yes.
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The Chairman . 29.

Mr. Strine. Rule 29 would apply to the case where both

parties would agree on the necessity of taking the deposition

and were willing to stipulate. In such cases, upon application

to the court, it is unnecessary --

The Chairman. That likewise follows the civil rule.

Rule 30.

Mr. Strine. Rule 30 provides for the taking of depositions

orally and provides that the court may issue various orders to

protect the parties.

The Chairman. How does this type of deposition differ

from 26 and 27?

Mr. Strina. This is a deposition taken under 26 and 27.

0 This rule covers depositions under that rule. Rule 31 covers

interrogatories.

Mr. Glueck. I am just wondering, Mr. Chairman, whether in

the process of reworking this topic much of this could not be

consolidated as well as simolified in accordance with your

general suggestion throughout that you are in favor of brevity.

It does seem to me this whole field occupies an altogether dis-

proportionate amount of your draft.

Hr. Robinson. It has the same number of rules as in the

civil rules, and we tried to carry the analogy along between the

two, criminal and civil.

Mr. Glueck. In civil practice depositions are used much

more frequently.

1r. Robinson. Well, that is true.

The Chairman. As a matter of fact, the amount of space

given to the civil rules is much less than you will find in
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statutes dealing with the same subject.

Mr. Medalie. In New York we have a handful of civil act

provisions, and you Imow the general rules of practice that

relate to that subject. In other words, you can find really

the procedure prescribed without going into an awful lot of

detail. I would rather, if we could, make reference to the

civil practice, whatever it may be, general rules of civil

-rocedure, statutes, or anything else.

All we ought to do here is prescribe the ri.ght to take thae

deposition, and then the taking of depositions and formal

matters relating to it ought to be subject to the rules applic-

able to the taking of depositions, oral or interrogatories, in

civil cases.

0 IMr. Robinson. We made the motion yesterday that we should

not refer to civil rules in our rules.

Mr. Medalie. We made the motion yesterday not to prepare

our rules in line conformative to the pattern of the civil rules.

Mr. Robinson. Further than that, we agrreed not to cite them.

The Chairman. Not to incoroorate by reference.

Mr. Medalie. We need not incorporate the rules. All we need

to say is, whatever the oractice is in connection with civil

cases as distinguished from criminal cases shall refer to the

-oractice in criminal cases -- in other words, as to matters of

procedure, routine, taking of depositions, the commissioners,

the oaths --

Hr. Robinson. You may incorporate b-y reference.

lI". I1Ledalie. Without sayin cil rules. Just say, what-

ever rules are applicable to the talking of the depositions in

civil cases, once we allow them to be taken, shall appil} in
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criminal cases. I do not think we need to do more than that.

Otherwise you have two sets of procedure, word for word.

The rightto take them is all we are concerned with. We will

adoot the procedure in civil cases, whatever that may be, whether

O 6 it be by statute, whether it be by rule, or whether it be by

c ommon law.

Mr. Youngquist. I am all for that. I suggested that, but

you, among others, turned it down.

Mr. Medalie. I will withdraw it.

Mr.flobinson. The motion was not to cite civil rules.

Mr. Glueck. I think what Mr. Medalie means is that where

the practice already exists, whether it is in these rules or

elsewhere, where it is an accepted practice, all we need to say

0 is --

Mr. rdodalie. All we need do here is authorize or not author-

ize the taking of depositions. The procedure to be followed is

the civil procedure.

Mr. Robinson. Let me suSgest two facts that have been

brought before the committee, one in the Southern District of

New York. In one case one of the defendants requested a

deposition in Timbuktu and one in Africa, or wherever it might

be. It is causing difficulty. It would be open to abuse.

0 That is all the more necessity --

Mr. Medalie. That is only the right to take the deposition.

How it shall be taken is determined by the civil rules. I7 a

judr~e is fool enough to say that an application is made in good

faith to take a deposition in Timbuktu, when he knows perfectly

well it does not need to be --

Mr. Robinson. We do not seem to be able to dispose of it
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that simply.

Mr. Medalie. That is only the right to take the deposition.

Mr. Robinson. You are now talking about the method.

Mr. Medalie. It should be the civil rule method, whatever

S method that would be.

The Chairman. I object to it on this ground. If you say

whatever the civil rule method may be, some of the districts

have worked out ancillary rules of their own, and then we begin
gets

to form local rules, and that I think/them into trouble.

It seems to me we were directed to prepare rules of criminal

procedure, and the object, among other things, was to have the

rules inone compact pamphlet; and even if it takes two or three

pages of print, I think it is --

0 Mr. Medalie. Ten or twelve.

The Chairman. All right, ten or twelve. Here is a whole

book of all the criminal rules, in big print, so that I can read

them without my glasses. Suppose it takes three or four pages.

It is better to have it here.

Mr. Medalie. You said that some districts have ancillary

rules. If they can have them under the existing rules of

civil procedure, they certainly can have them under the rules of

criminal nrocedure. I do not think there is any trouble in-

volved there. You cannot prohibit those things.

If they are not inconsistent with the rules of civil pro-

cedure, they won't be inconsistent with the rules of criminal

procedure, particularly if they are written under the same

oattern.

Mr. Robinson. Some of the districts are following the same

practice.
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M~r. Youngquist. I suggest that you set it out, and then

if the court would prefer to have it by reference, let the court

so indicate. In any case, we have literally fulfilled our duty.

Mr. Medalie. I feel as oroud of this as the court does,

S and I have given more time to it than the court has. I have

broken many engagements to do this work, and so has everybody

else. I would like this to be a worlkmanlike job and complete,

if it can be done, and I think it can be done.

You talk very earnestly about having lawyers who do civil

work do work in criminal cases. I think that is a futile hope

of yours, because of the mystery connected with criminal cases.

Still, I think ft is a mighty good thing to have procedure the

same in both branches of trial and litigated practice wherever

0possible; and here for the first time we have a definite oppor-

tuniity to make the things about the same.

To do it by a mere repetition of words is wholly unneces-

sary.

Mr. Crane. It is very easy to do what Mr. Medalie has

said, because it saves us the trouble of writing something we

seem Lo have difficulty in writing. If it is so simple, why not

have the reporter put it down, and then if it is the same as it

is in the civil rules, we can leave it to the Supreme Court

either to adopt what we suggest or shorten it by saying, "Refer

to *the civil rules."

We have wasted two hours in trying to formulate this. If

we come around and make it the same as the civil rules, then it

will be time enough to say whether we shall adopt them. Let the

reporter try his hand at it.

Mr. Youngquist. I so move.
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The Chairman. All those in favor of that motion, say "Aye."

(There was a chorus of ayes.)

The Chairman. All those opposed, "No." (Silence.)

It is carried.

Mr. Seasongood. May I ask a question about Rule 29? It

reads:

"If the defendant and the attorney for the Government

so stipulate in writing, depositions may be taken before

any person, at any time or place, upon any notice, and in

any manner,and when so taken may be used like other

depositions."

Mr. Robinson. It is a civil rule.

Mr. Seasongood. I know it is a civil rule, but here it is

to be by order of the court. The court has to grant the leave

and everything else.

11r. Robinson. That is an alternative method of taking

depositions.

Mr. Seasongood. It does not seem to me that it ought to

lie with them. The court should have some say about whether a

deposition should be taken.

Mr. Medalie. Suppose I were district attorney and you were

defendant's counsel. You and I sit down and stipulate a fact

and we put it in writing and each of us signs his name to it,

and that stipulation is offered in evidence. We agree to

certain facts.

Instead of that you and I agree that we will appear before

Jim Roberts to take a deposition, and that deposition shall be

used by either party in whole or in part. You can be a notary

public or a mere outsider, having no official designation. We
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7 can do that in any case.

Mr. Seasongood. It seems to me the court should have some

say as to that. Here you provide very scrupulously that the

court shall order the taking of depositions. Then in another

0 provision you provide that if they agree they shall take the

deposition.

Mr. Medalie. Suppose both sides agree to puttingan

affidavit in evidence and they sign a stipulation to that effect.

The court can take it.

Mr. Crane. I have refused to accept a stipulation in the

form of an affidavit agreed to by the district attorney and the

defendant's counsel. I put it under the glass of water on my

desk and told them I would not receive it. I need not .o into

0 the reasons now, but it was a very wise decision.

Mr. Seasongood. I do not want a protracted discussion,

but here you have provided with the utmost elaborateness that

it should be by the order of the court, and then you say the

court has nothing to say about it.

The Chairman. Isn't that the customary procedure in all

state practice? They give you a formal way in which you can

proceed, but they also say that by stipulation you can take it

before anybody, at any time, and on any notice.

Mr. Medalie. I have tried criminal cases where the

district attorney and I stipulated facts. Of course, the court

could have rejected that stipulation.

Mr. Crane. This will come up in connection with what they

are going to write. It can be taken up then, I presume.

Mr. Medalie. In the course of a trial of a case, civil or

criminal, one or the other of counsel will rise and will say,
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"It is agreed that if John Jones were called he would testify

as follows." If material, the court takes it. Now, it is the

same thing.

Mr. Seasongood. Well, not exactly, because, as I say, it

lies with the prosecution and the defendant's counsel to take

depositions at any time, which might be at a remote place, and

the court might not like it at all.

Mr. Medalie. It does not affect the rights of either

party, and that is what we are primarily concerned with.

Mr. Seasongood. Well, I do not want to argue with you too

much.

The Chairman. Now, the suggestion is made by Judge Crane,

I think acquiesced in, that the subject of depositions be re-

ferred to the reporter, and that will bring us on to the subject

of discovery, Rule 34.

Mr. Robinson. Here again you see an effort has been made

to present to you a rule which would be adapted to criminal

cases so far as possible in a comparative way with the civil

rule 34 apolying to civil cases.

7hether or not that is possible or practicable is for your

consideration. If you feel that discovery cannot be used in

criminal cases, you may indicate that.

Mr. HToltzoff. Am I right that this could operate only in

favor of the defendant as against the Government and never in

favor of the Government as against the defendant, because the

defendant could always plead the privilege against self-

incrimination?

Mr. Medalie. I do not think so, if you put this modifica-

tion in: "Order any party or person to permit entry upon
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designated land or other property."

Mr. Holtzoff. I have in mind the first part of the rule

relating to production of documents. That would operate in

favor of the defendant against the Government and not in favor

of the Government against the defendant. It is a one-sided

proposition.

Mr. Medalie. You do not want the Government to lose any

advantages. If the Government has anything in its possession

which will aid the defendant, it ought to be produced, if it is

true.

Mr. Holtzoff. I agree with that, but should not we condi-

tion that on a waiter by the defendant?

Mr. Medalie. No. The production of the truth ought to

* have no favorites.

The Chairman. Yes, but it should be bilateral.

Mr. Youngquist. If you disclose your evidence to the

defendant, it gives him, if he be that kind of person, an oppor-

tunity to frame up a defense to meet it.

Mr. Holtzoff. This is not only a question of producing

the truth at the trial. This is a way of getting a discovery

before the trial and preparing evidence to meet it with, which

means that unscrupulous defendants may fabricate evidence with

which to meet the evidence that the Government is going to

introduce at the trial.

Mr. Medalie. It is like the old terror, like the terror

that if you do certain things they will foment litigation and

produce frivolous claims and foment perjury. I do not think we

ought to have that terror of the truth.

Mr. Holtzoff. This ought to be bilateral.
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Mr. Medalie. There is a constitutional restriction against

its being bilateral, and you are practicing law now in criminal

cases with that handicap for the Government. Nevertheless, to

the extent that the truth is available to both sides, without

constitutibnal restriction, it ought to be available.

Mr. Holtzoff. This is not a question of concealing the

truth. This is a question as to whether or not the evidence

should be revealed -- that is, the prosecution's evidence --

before trial.

I agree with you that a prosecutor should not hold back any

evidence that will help a defendant, but this is not limited to

that. This rule would permit the defendant to examine into the

documients that the prosecution is going to use in support of its

case in order to prepare a defense.

1.1r. Medalie. He is going to use it, isn't he?

Mr. Holtzoff. I think it might be very legitimate, but it

seems to me that ou-ht to be coupled with the waiver against the

right of self-incrimination, so that what is sauce for the goose

is sauce for Lhe gander. That frequently leads to miscarriage

of justice and the concealment of truth.

Mr. Medalie. In other words, the defendant does not pro-

duce what he knows; the prosecution produces what it does !,now.

0 What harm is there in Irnowing what the prosecutor knows? It is

the truth.

Mr. Dean. You !mow that the prosecution has to put it on

at the trial. The defendant does not have to. In view of that

burden, why should not the Government give you an opportunity to

examine the revolver, for example, which was at i:he scene of

the crime, number so-and-so, so that you have advance notice and
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can prove 7ou never heard of it. If it is sprung at y7ou at -he

trial, you can never make any defense to it.

"r. Holtzoff. Why should not the defendant, by the same

tohen, allow the orosecutor the opportunity of inspecting- some

o b-"ect whch the_ de'endant is r-o-•nSr to use?

1r. Dean. But the defendant may never tahe the stand. He

does not have to say, anything or reveal anythins.

1,r. Hedalie. There is another answer to that, and a very

o, -oracticable one. In the last fifteen years there has develoeed

a procedure which is utterly illegal but is g-oin__ on day, by day

in every district in the United States where the United States

Attorneyr i s half awak:e. After he has procured an indictment and

before trfial he has a grand jury before wyhom he subp;oenas any-

body and everything, and he has ample opportunity to do it, so

practically you kcnow perfectly well that the United States

Attorney is precluded from nothing that he wants to do in the

way of finding out any evidence withhin the territorial limits of

the United States, whether it be a person or an object.

1,1-. Foltzoff. That is not done in many districts, because

in many districts grand juries convene only at intervals.

Er. Medalie. But where you have real, active criminal

litigation going on, this kind of thinc' becomes imeortant. Grand

juries are available, and they do it.

The Chairman. W.e would not dare out this ,-articular rule

forward --

1.1r. Medalie. I would dare to do it. I thin'_ we might as

well be realistic about it. Tho district attorney always has an

adequate excuse for doing it. l7e is considering whether or not

to file a superseding indictment and he is also considerinc
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whether or not to indict somebody for perjury or for obstruction

of justice in connection with the pendin, case, and that is

alwa7rs the reason that they advance when a defendant comes in,

or someone connected with him, and asks to be relieved of a

subpoena. They assert it and reassert it.

Let us deal with this realistically and not by blueprint,

by which we i!nore- things that are actually coing- on.

The Government has no handicap whatever in the preparation

of a case, because of its power actually exercised of using

grand jury process for the examination of everybody, including

every one of the defendant's witnesses.

Mr. iHoltzoff. But i have in mind the defendant's own

TnapDers. if he stands on his right not to Droduce them, he

should not be given the right to examine the Government's papers.

M4r. Medalie. You would not bl1ve him a bill of Darticulars

unless he waives the right of self-incrimination.

Mr. Holtzoff. Oh, no. I would give him a bill of particu-

lars, but I would not let him find out what the Government has

unless he discloses what he has.

Mr. Medalie. The only thing that is kept from the Govern-

ment is the defendant's articles. The defendant does not have

most of the things that he is -oing to use at the treal. They

belong to other people. There is ver- little that he has.

Mr. Holtzoff. Take a concealment of assets in bankruptcy

cases. T'he defendant may have books of account. eI3 has a

rg2It to refuse to produce them at the trial or before the trial.

On the other hand, suppose the prosecutor was able to

obtain some other parts of the records. W[hy should he be per-

mitted to obtain discovery before the trial of those documents
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which the prosecution has unless he is also willinC to disclose

to the prosecution the documents that he has?

Mr. Medalie. You are simply raising something that is

inherent in our whole system, and that is the privilege against

0 self-incrimination.

Mr. Holtzoff. Yes, but this is a new rule. This is not

inherent. Should we make this new departure knowing that we

have the --

Mr. Medalie. You take the ordinary mail fraud case. You

take the ordinary case in which people are indicted in connect-

tion with some business transaction which gets into the Federal

courts, including anti-trust cases, and you know the defendant

has next to nothing in his possession compared with what the

0 Government is able to get hold of against him.

Realistically, the Government has all of the cards and the

defendant has next to nothing. What he has in his personal

possession is negligible.

If the defendant is a corporation or if he is an officer

of the corporation and was indicted in connection with the acts

of that corporation, you know perfectly well that that corpora-

tion's records are subject to process.

Leaving out the rare case where an individual defendant

is indicted in connection with the concealment of assets, as a

bankrupt not connected with a corooration, generally speaking

the Government gets everything that can possibly be gotten and

far more than the defendant could get.

I do not think the rules should be based on the remote

prospect of the defendant's having any advantage, because he

usually does not have it.
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Mr. Holtzoff. How are you going to protect the Govern-

ment against a fabrication of testimony to meet documents he has

in 4 possession?

Mr. Modalie. If the Government has a document in its

possession, there can be no fabrication in respect to that

document. If the defendant or his counsel are foolish enough

to fabricate evidence about a document, it will insure the

defendant's conviction.

Mr. Dean. It seems to me that would refer to another type

of rule, which would provide that if the Government is going" to

put on the case, the defendant should >ave a right to look at

the documents in its possession. After the Government's case is

in, if the defendant is groing- to take the stand and put on his

case, then he shall Cive to the Government at that point such

evidence as he relies upon. But to require, in advance of the

entire trial, the defendant, who may never take the stand and

never put on the defense and is under no obli.ation to,togive

up his case in advance so that it will help the Government to

win its case in chief seems to me to be hardly even reciprocal.

9 Mr. Youngquist. That is not proposed by this rule, because

the defendant has his constitutional privileges. He is not

required to give up everything.

Mr. Robinson. Lines 4 and 5 sa'T that it is subject to the

Constitution.

The Chairman. Mr. Holtzoff is arguing for making it

bilateral by providing that if the defendant asks for this that

would give the other party, namely the Government, the same

privileges of discovery.

To bring it to a head, do you make a motion to that effect?
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Mr. Holtzoff. I do.

The Chairman. Is there a second?

Mr. Robinson. I will second it.

The Chairman. Is there any further discussion?

All those in favor of Mr. Holtzoff's motion, by appropriate

language, to make this section bilateral, respond by saying

"Aye 11

(There was a chorus of ayes.)

The Chairman. Those opposed, "No."

(There was a chorus of noes.)

The Chairman. The motion is lost.

Mr. Younrquist. I vote "no" because I think we should not

have 34 at all.

Mr. Iioltzoff. I am willing to go along with that.

Then, I move that we strike out Rule 34.

Mr. Youngquist. I second that motion.

Idr. Medalie. Well, now, in argu in against that motion,

when the Government seizes a defendant's papers -- he is in the

business and he has not seen most of the papoers and there are

many, many file cases of his own papers -- if he cannot see

them, that is an outrage. When they see the papers of his

corporation and he cannot see them, that outrages every sense

* of justice.

If you strike out Rule 34 you defeat something that satis-

fies the sense of justice.

Mr. Youngquist. Does not the defendant have a right to

examine his own papers?

Mr. Medalie. He has not any right in the world if the

court does not give it to him.
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Mr. Youngquist. Would not the court give it to him?

Mr. Medalie. No.

Mr. Dean. No. I can testify to that.

IKr. Medalie. And when it does give it to him, it gives 1t

0 to him under conditions that make it practically impossible to

make a thorough study.

The Chairman. Is there any further discussion on the

motion to strike the rule?

All those in favor of the motion say "Aye."

(There was a chorus of ayes.)

The Chairman. Opposed, "No."

(There was a chorus of noes.)

The Chairman. The motion is lost.

Mr. Wechsler. Ilay I ask if there is to be a provision on

the special case of investigating grand jury minutes?

Mr. Robinson. I wonder if Mr. Medalie thinks that,beginning

at line 6, that would permit them to examine that. They are

•apers in the possession of the Government.

Mr. Medalie. I am perfectly willing that you include a

orotective proviso so that the defendant does not examine grand

jury minutes.

Mr. Youngquist. That is not covered, because the last

clause is "and which are in his possession, custody, or control."

Mr. Medalie. I am also willing that the defendant does

not take the statements of witnesses that the district attorney

has in his own possession.

Mr. Crane. Those are not papers, either.

Mr. Wechsler. There is a divwsion of authority in the

districts that might be resolved by these rules. Without
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addressing myself as to how it should be resolved, I know it

has caused trouble.

Mr. Medalie. I understand that the only way in which to-

day you can inspect the grand jury minutes in the Federal court

is in a motion to show irregularity before a grand jury.

Mr. Wechsler. I think there is some broader authority

than that in favor of the inspection.

Mr. Medalie. You can examine them for the purpose of

determining whether or not the grand jury had enough evidence

for probable cause for indicting the defendant.

1r. Wechsler. Yes.

Mr. Medalie. Well, that is so limited.

Mr. Holtzoff. In many districts they do not have grand

0 jury minutes. They do not take grand jury minutes in a great

many districts.

Mr. Medalie. The ordinary devices for establishing

irregularity of procedure before a grand jury -- such as bully-

ing by the district attorney; for instance, the conduct of a

person in the Eastern District of New York, who was mentioned

in another case in the Supreme Court. I won't mention his name.

He was a capable lawyer, very zealous in that particular case--

is by establishing that conduct by affidavits of grand jurors.

You have a right to get affidavits of grand jurors once the

defendants are apprehended, there being no more purpose in

secrecy when everybody is apprehended.

Outside of that I do not know of any respectable authority

that permits the obtaining of grand jury minutes or records for

the purpose of establishing that the grand jury did not have

adequate evidence on which to indict a defendant.
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Now, In New York you have got a peculiar situation. The

Code of CrTminal Procedure in New York expressly forbids the I

giving of that kind of information, but the Court bf Appeals

said that the defendant has a constitutional right to be indicted

only on evidence establishing that he has been guilty of a

crime.

Therefore, they said, the only way you can find out whethel

or not that was done is by an inspection of the grand jury

minutes, but you cannot have it unless you first show that in

all probability he was indicted on a lack of prima facie

evidence. Then, in aid of that motion, they gave you access

to inspection of the grand jury minutes, and then you could

make a motion to dismiss, provided the grand jury minutes

*established your point.

That was one of the far-fetched things that was established

in New York before Judge Crane became an appellate judge.

Mr. Wane. In other words, it is generally denied now.

Mr. Me dalie. The judges say the evidence does not estab-

lish it.

Mr. Rcbinson. Is there any statute now?

Mr. Crane. No. It is generally denied.. It was granted in

Buffalo once, but in New York they generally deny it.

Mr. Dean. Your problem is further complicated by the fact

that in some districts the court attempts to impose an oath of 1

secrecy which extends beyond the point at which they are arrested

and even beyond the sitting of the court term. There is some

practice that it is a secret forever.

10 Mr. Medalie. I understand there was a case in one of the

western circuits which dealt with an oath administered to
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witnesses to the effect that they would not disclose what theyT

had testified to.

Mr. Younqauist. That is the practice in California.

Mr. Medalie. That might be by statute.

Mr. Youngquist.. No. This is a Federal district court.

Mr. Medalie. Then that went to the Circuit Court of Appeals,

which sustained a commitment for contempt for a *oerson who re-

fused to take that oath. Certiorari was denied by the Suprerme

Court. But when the district attorney or assistant district

attorney brought a witness before John IKnox, T understand that

he laughed it off and refused to punish the wizness for contempt.

So it exists as a terror today, but it is questionable law

whether such an oath can be administered to a witness.

0 Mr. Crane. An indictment in New York must contain the

names of all the witnesses on the back of it.

Mr. Medalie. I think that has been e by statute.

I was on a committee of the Bar Association which brought about

that abolition. They do not have that an7 more.

Mr. Dean. I think there a-re serious difficulties in per-

mitting anyone to see the -rand jury ninutesbecause it would be

abused. On the other hand, if there are, in fact, irregulari-

ties, you have virtually no remedy, particularly if thls oath of

secrecy applies beyond the court term. ThaL is our problem.

Mr. Medalie. I think we had better not tinker with it.

I think we ouoht to let it alone. If the judges decide that

that oath has no validity and that a person is not guilty of

contempt for refusing to take the oath, we would have no diffi-

culty about it.
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RULE 35

The Chairman. M.ay we proceed to rule 35, which follows

substantially, I think, the civil rule.

IMr. Robi'nson. That is richt. The same question is

0 involved here as before, whether or not we should have a rule

to correspond with the civil rule.

Mr. Season-ood. I do not say I am a great constitutional

lawyTer, but I believe that mrovision would not be uoheld.

The case to which I refer is Sibbeth against 7il son I:

Company, which will be recorded officialy in 312 Supreme Court,

involved the rule in the civil procedure of requiring compulsory

examLa tion. Four justices dissented, so that I think that

that is a change.

1Mr. Medalie. Could you tell us what thelýlassachusetts

situation is on that with resoect to the examination of defend-

ants concernin7 their psychiatric condition?

Mr. Glueck. I referred Mr. Robinson to the so-called

Brirgs law in Massachusetts, which provides for the examiLnation,

as a matter of course and as a matter of routine, of persons

accused of felonies and of certain other defendants by osychia-

trists on the staff of the State Department of Mental Diseases,

a neutral agency, and the filing of a report by these psychia-

L trists,that the report be available to all parties concerned,

including the judge, but not admissible in evidence.

Now, in practIce the way it has work-ed out is that t-hat

reoort has been used a great deal by prosecutors in borderline

cases of mental disorder, in which the accused was not able to

meet the requirement of due responsibility because of insanity,

because he did not know right from wrong, but in which, never-
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theless, there was something wrong with him.

The porosecutor had somethin- concrete and reliable on

which to exercise his discretion in accepting a plea of guilty

to manslaughter, with the understanding that no sooner was the

man sent to the orison than he was transferred to a mental

hospital.

I suggest that yo3. consider that statute.

Mr. Robinson. We have been thinkn.., of course, that you

were 7oing to work especially on judgments and applications of

mental examinations in that connection. Is that mental examina-

tion compulsory?

Mr. Glueck. Yes.

Ii. Crane. I suppose there is no objection to the court's

ordering an examination of the defendant to find out whether he

i s sane enough and mentally capable of going on with his trial,.

i . Beasongood. I should thinkr so.

Mr. Crane. This would be broad enouihto cover that, and

I suppose there would be no objection to that, because that is

being done richt along and that is for his protection more than

anyi•hing else.

Mr. Seasongood. In line 3 it says mental or physical

condition. It also says: "of a party."

Well, I suppose you do not examine the United States. It

means just a defendant.

Then you have: "Subject to the ri-,gts and privilees

secured to the party by the Constitution or laws of the United

states."

If I am correct, it means that you may not do it.

Mr. Medalie. You mean that if he says no you cannot do it?
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Mr. Seasongood. That is, if the assumption is correct. I

think it is, as four of the justices as previously constituted

said it is an infraction of the right of privacy of a person,

to which I myself do not agree, but there it is. They are

certainly going to say it is a right of requirement to give

evidence against himself.

Mr. Youngquist. Is this intended to apply only to the

cases where the question is whether the defendant can be tried,

whether his present mental condition is such that he can be

tried, or his present physicalcondition?

Mr. Medalie. He claimed he was physically incapable of

doing the act with which he is charged, or being mentally

incapable of intending the result of his action. Mental examina-

0tion means asking questions. Physical examination means looking

at him.

11 Mr. Glueck. Well, it may, but it is not thorough. Your

psychological examination may entail asking him questions.

Mr. Medalie. There is no examination of his mental health

without talking to him. When you talk to him you are compelling

him to testify.

If you look at him or take his fingerprints or take his

height and weight, that is different; or if you compel him, as

S in a recent case in New York, to take a shave. That happened

in a murder case. The defendant in one of these Murder, Inc.

cases grew whiskers so that witnesses could not identifyr him.

The court ordered him shaved. He was shaved.

The Chairman. Gentlemen, are there any motions addressed

to this rule?

Mr. Medalie. It is too heavy for us to make up our minds
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as to whether we are imposing something futile on the courts

or whether we are doing something that is workable. Isn't

that the way you feel about that?

Mr. seasongood. Yes.

Mr. Robinson. Here are two auestions I would like to ask.

One is in regard to mental examinations in insanity cases where

the defendant pleads insanity. Many States have statutes

providing that the court may appoint expert witnesses to exam-

ine the defendant, and since he has pleaded insanity --

Mr. Glueck. He cannot object.

Mr. Robinson. He does not object. He wants to show how

crazy he is, sometimes. At least, he wants to show how much

he is entitled to have that plea sustained, and so he welcomes

the doctors, and they may testify as the court's own experts.

Now, should something of that kind be in the rules? That

is the first question.

The second is in connection with judrements. The whole

problem of the Briggs law is with reference to that type of

examination prior to trial and prior to sentence. The question

has come up at two or three different times, and i am wondering

whether in our rules we should try to consolidate the question

all in one rule, or whether we had better sift it into two or

three places in the proceedings as I have indicated, where it

might be material -- one at the trial, one at the time of the

arrest, one preceding judgment.

What do you think about that?

The Chairman. You mean three separate provisions for an

examination?

Mr. Robinson. This is preferable to that, is it not, to
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have it all arranged in one separate rule -- a provision for

mental examination -- and in that rule specify the places --

Mr. Glueck. The stages in the procedure.

I dr. Robinson. Yes, at which such an examination would be

required.

Mr. Crane. Where he pleads insanity he is going to plead

insanity at the time of the act, of course. They may appoint

doctors to examine him. Whether that applies to the time of

the trial or to the time of the offense, I am not quite sure,

because I know there has been quite a bit of heavy scandal over

the appointment of doctors in cases where it was hardly neces-

sary for the fee they have obtained. It has caused a comment

in the papers about it, because instead of putting one on it

* they put two or three.

Of course, that has nothing to do with the merits of the

measure. I think, if it can be done, people ought to be allowed

to examine the defendant where he is making a plea of insanity,

and he is given experts, and they are going to testify to his

mental condition, so that the present time is indicative of what

his mental condition was at. the time of the offense. It would

narrow any objection there might be of a general examination.

Mr. Robinson. If you permit courts to call experts on the

insanity issue, should you permit the courts to call experts on

any other issues?

Mr. Crane. I do not Inow of any case except in cases of

insanity where it has been admitted.

1,r. H-Ioltzoff. Why not do it on ballistics questions?

Mr. Crane. They get experts for such ridiculous things.

A man was shot in the heart from a shotgun held about 10 feet
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from him, and they brought experts and brought his clothes in to

show that he had been wounded by a shotgun by reason of what the

clothes showed.

Mr. Seasongood. If you are going to consider this rule

further, as of course you are, I do not think it is sufficiently

guarded in any event. You should have a provision that if he

is examined he is entitled to have his own physician presentat

the examination. It says "any party.!"

The Chairman. Must it not be changed throughout to "the

defendant"??

Mr. Seasongood. I thinh so, because you are only talking

about the defendant.

Then you have a provision in here that he has to turn over

any reports that the doctors have made to the prosecution, and

if he does not do so you can exclude the testimony. Well, I

do not think you can prevent the defendant from defending by

requiring him to turn over his evidence to the prosecution, and

if not to exclude the evidence.

Mr. Holtzoff. That is a civil rule.

Mr. Seasongood. I know it is a civil rule.

The Chairman. Gentlemen, we have passed our stioulated

hour, and we will adjourn now until 10 o'clock tomorrow morning.

S (Whereupon, at 10:20 o'clock p.m., an adjournment

was taken until tomorrow, Wednesday, September 10,

1941, at 10 o'clock a.m.)
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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE

UNITED STATES SUPREME COURT

WASHINGTON, D. C.

Wednesday, September 10, 1941.

The Advisory Committee met at 10:30 o'clock a. mi., in

room 147-B, Supreme Court Building, Washington, D. C.,

Arthur T. Vanderbilt presiding.

Present: Arthur T. Vanderbilt, Chairman; James J.

Robinson, Reporter; Alexander Holtzoff, Secretary; George

James Burke, Federick E. Crane, Gordon Dean, George H. Dession,

Sheldon Glueck, George Z. Medalie, Lester B. Orfield,

Murray Seasongood, J. 0. Seth, Herbert Wechsler, G. Aaron

Youngquist, George F. Longsdorf.

The Chairman. Rule 36.

RULE 36

The Chairman. That parallels Rule 36 of the Civil Rules.

Mr. Robinson. Yes. It has to do with admission of facts

and genuineness of documents. The present federal law has no

provision on this subject.

The idea of the rule, so far as criminal cases are

concerned, is the idea of allowing parties to request admis-

sions of facts and genuineness of documents. The idea is that

if it can be worked into the criminal procedure it would tend

to simplify that procedure. The proposed rule protects the

party toward whom the request is directed where that matter is

privileged against disclosure. For instance, in lines 11, 12,
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and 13 the effort was made to obtain that protection.

Beginning at line 9:

"Each of the matters of which an admission is

requested, except matters which are privileged against0
disclosure by the Constitution or laws of the United

States, shall be deemed admfitted unless"--

And then we go on to a clause which I am sure is subject to

question as to what shall be done if the parties refuse the

admission.

Beginning with line 12:

"--shall be deemed admitted unless, within a

period designated in the request, not less than ten

days after service thereof or within such further time

0as the court may allow on motion and notice, the party

to whom the request is directed serves upon the party

requesting the admission a sworn statement either denying

specifically the matters of which an admission is

requested or setting forth in detail the reasons why

he cannot truthfully or should not as a matter of privi-

lege or of legal right either admit or deny those matters."

Then the last clause (b) provides that this admission

shall have effect only for the purpose of the pending action

0and cannot be used as an admission for any other purpose or

for any other proceeding.

The main difference from the civil rules is in lines 17,

18, and 19, which I have just read, providing that the party

may refuse such an admission on the ground that he should not

as a matter of privilege or of legal right make any such

admission.
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Mr. Holtzoff. I should like to ask this question first:

Is it proper in criminal cases to ask the defendant to make

an admission? Isn't that very fact a denial of his privilege

against self incrimination? In other words, should a<o- the0
exception be only as to privileged matters? Should not a

defendant be entirely excepted from this rule? Should not it

be limited only to requests on the part of counsel for the

defense against the government?

Mr. Crane. If there is a refusal to make an admission,

you could not exclude his testifying.

Mr. Holtzoff. Well, he pleads not guilty. He denies

everything. This puts all the burden on him to file a sworn

denial.

0Mr. Crane. Yes, it does.

Mr. Holtzoff. I am wondering whether you can do that with

a defendant in a criminal case. I think it is an excellent

rule in the Civil Rules, but I am puzzled about its possible

applicability to criminal procedure.

Mr. Robinson. As we talked yesterday about admission of

due incorporation in a last-minute indictment. This goes back

to the discussion we had before. That proposition was dis-

cussed on alibi notice and plea of double jeopardy.

0The Chairman. I am wondering whether the adequate use

of pretrial practice would not obviate the necessity for this.

Mr. Medalie. We argued that under that section yesterdat

Mr. Holtzoff. I would like to see this rule go out.

Mr. Glueck. So should I. Mr. Medalie mentioned yesterday

that in the give and take of practice that counsel are sometimes

perfectly willing to make admissions.
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Mr. Medalie. Yes.

The Chairman. That is often fostered by pretrial practices.

Mr. Holtzoff. There is another fear I have which is,

you might say, psychological. When this is finished some

courts and the Congress and others may say, "You are requiring

the defendant to file formal denials or admit facts." They

may feel that that in itself is an infringement upon the

liberties of the defendant.

Mr. Medalie. When they read this it may affect the entire

thing. I think there would be a basis for it.

Mr. Robinson. You think we should leave this out?

Mr. Medalie. I think we would be safe in leaving this

out.

Mr. Youngquist. Rule 16, paragraph (3), dealing with

pretrial procedure, considers the possibility of obtaining

admissions of fact and of documents which will avoid unnecessary

proof. That may be adequate as it is. If it is not, it may

be perhaps that we could extend it slightly.

The Chairman. Isn't that sufficient? Isn't this point

from Rule 16 sufficient just as it is?

Mr. Youngquist. I think that for all practical purposes

it is.

Mr. Glueck. Certainly nothing will come of it unless they

agree.

The Chairman. By common consent, Rule 36 will be elim-

inated.

Mr. Seasongood. The only point is that the court may

invite attorneys, but they do not have to come.

The Chairman. It is like an invitation to dinner from the
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President.

Mr. Youngquist. I do not like the word "invite."

Mr. Holtzoff. I do not myself.

Mr. Dean. I did not understand that we adopted it.

Mr. Youngquist. Yes, by vote.

Mr. Medalie. And a close vote at that.

,The Chairman. I like the word "invite" because it does

not carry the connotation referred to.

Next we have Rule 37.

RULE 37

Mr. Robinson. Rule 37 refers to refusal to make discovery

and consequences.

My suggestion would be that that may well be considered

also with the subject of depositions which you referred back

to the reporter yesterday.

The Chairman. Very well. Rule 38.

RULE 38

Mr. Robinson. This refers to jury trials. I take it that

there is no objection to Rule 38 (a), is there?

The Chairman. Do we need it?

Mr. Holtzoff. It is in the Civil Rules.0
Mr. Robinson. It is exactly the same provision.

Mr. Holtzoff. I think we should retain that, as long as

they thought enough about it to put it in the Civil Rules.

The Chairman. All right.

Mr. Holtzoff. I am wondering whether we should say in

line 4 "to the defendant and to the government"? Why not say

shall be preserved inviolate"?
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Mr. Robinson. The Civil Rules say "shall be preserved to

the parties inviolate."

Mr. Holtzoff. Then why not say "to the parties inviolate"?

Mr. Robinson. My only answer to your question is I would

say that these rules are drawn so as to balance the matter of

procedure as between the defendant and the government. Very

often an impartial tribunal, whether a jury or judge, is con-

sidered to mean impartial only as to the defendant. It seems

to me that it is wise to consider the fact that impartiality

should extend to both sides in criminal cases as well as in

civil.

Mr. Holtzoff. Why not say "to the parties"?

Mr. Robinson. "Parties" has more of a civil suit con-

notation to me.

Mr. Youngquist. I have always used "parties

The Chairman. I feel that way, too. We changed it

several times before.

Is there any technical objection to referring to the

United States Government and to the defendant as "parties"?

Mr. Holtzoff. Oh, no.

Mr. Waite. I think we are making a mistake all the way

through here in our subservience to the civil rules. We try

to make the languageof the civil rules fit the criminal rules,

but it just does not fit.

We speak of "parties." Really there are only the prosecu-

tion and one or more defendants. In this one in line 10 we

have adhered to the civil rules phrase "after the service of

the last pleading directed to such issue." It seems to me

that we depart from the basic proposition of the law. In Rule 7
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we have the word "plea".

Mr. Robinson. Didn't we understand that where "plea"

occurs that it is to be supplemented by "notice" or "motion"?

Mr. Waite. I did not understand that.

Mr. Robinson. Yes.

Mr. Waite. Where we find "plea" here we change it to

"motion" or something of that sort?

Mr. Robinson. Yes, by adding to it the other types of

papers which have been agreed upon as appropriate.

Mr. Youngquist. You undertake to cover by notice, motion,

accusation, and so forth, all those by the one word "pleading"?

The Chairman. The rules as originally drafted contemplated

the system of written pleadings, but we have departed from that

considerably here.

3 Mr. Crane. Are we down to (b)?

Mr. Holtzoff. We are still on (a).

Mr. Crane. I would like to ask why they should not make

an indictment.

The Chairman. They always make a ringing declaration

before they take something from the other fellow.

Mr. Medalie. Well, you donot preserve his rights inviolate

at all here.0
The Chairman. I think that there may be some objection

on that.

Mr. Youngquist. Is the phrase "to the defendant and to

the government" out?

Mr. Holtzoff. I think it should go out and just say

"shall be preserved inviolate".

Mr. Medalie. What is the good of adopting that when
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everything depends on whether this stays in at all? I think

we are just wasting time by discussing this by separate

sections.

The purpose of this rule is to dispense with jury trials

unless either the government or the defendant demands it, which

means to dispense with jury trials unless the defendant demands

a jury trial. It is perfectly all right for defendants to

waive jury trials.

Mr. Robinson. That is (b)?

Mr. Medalie. Yes. Let him waive it if he wishes, but in

default of demanding it he waives it. Now, that is not what

you want; that is not what the American people want, and the

bar will never stand for it.

The Chairman. I think that having attended some of the
the

hearings before the congressional committees on/civil rules

that there is no doubt about what their attitude would be with

respect to (b).

Mr. Holtzoff. Yes. I may say that we had quite a problem

over the civil rules with congressional committees with respect

to the proposition that the party must affirmatively demand a

jury trial or on failure to do so he waives it. We had trouble

enough on that with the civil rules, although I believe in that

proposition in the civil rules, but when it comes to criminal

rules you will never get these rules past Congress if you put

the burden of demanding a jury trial on the defendant.

The Chairman. And when the civil rules were up it was

this section (b) that caused more hubbub before the congressional

committee than all the other sections put together.

Mr. Youngquist. I think a jury trial comes as a matter of
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course in criminal proceedings.

Mr. Holtzoff. Yes, I think so.

Mr. Dean. May I suggest that we strike out (a), (b),

and (c) of this, and redraft a rule based on the Patton case.

That was a case in which, during the course of trial, the

defendant agreed to go ahead with 11 jurors. From the opiniox

as I read it, it seems that a man could waive completely a

jury trial either prior to the trial or during the course of

the trial.

Mr. Holtzoff. Oh, yes. Jury trials are often waived in

criminal cases.

Mr. Dean. I think that we should take full advantage of

that language in the Patton case.

The Chairman. The motion is to strike out (a), (b), and

(c), and substitute a new section (b).

Mr. Dean. Dealing generally with waiver by the defendaný

of a jury trial before or during the trial.
/

Mr. Crane. Of course, we keep the constitution.

Mr. Holtzoff. I think we should amend Rule 39 as well,

because Rule 39 is largely dependent upon the demand for a

jury trial.

The Chairman. If there is no objection, all those in

*favor of the motion say aye.

(There was a chorus ofayes.)

The Chairman. Those opposed.

(There was no response,.)

The Chairman. It is carried.

Mr. Waite. I would like to suggest to the reporter when

he redrafts it that he put in a provision as to the tribunal
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by whom the trial shall be held if the jury trial is watred.

You know that in some states it provides specifically that

trial shall be by the judge. In others it is that the trial

shall be by a judge except in certain cases, and in those

shall be three judges.

I am t insisting on this or moving it, but I am suggesti~g

that the reporter could put in a specific provision of one sort

or another to that effect.

There is a Pennsylvania case which held that although, as

far as the situation was concerned, the jury might be waived,

there was no statutory provision for the trial by any tribunal

without a jury. Therefore the waiver was effective, but no

tribunal was provided to try the case. We may as well take

care of a situation of that sort by mentioning the tribunal.

The Chairman. Aren't there some decisions in the civil

cases which hold that a waiver of a jury trial thereby consti-

tutes the judge as referee?

Mr. Ho ltzoff. That is in civil cases.

The C hirman. Of course, that does not apply here.

Mr. Holtzoff. No. It does not now apply in civil cases.

Mr. Seasongood. Is it permissible to discuss (a)?

The Chairman. Under Rule 39?

Mr. Seasongood. Yes.

The Ch airman. Certainly.

3 Mr. Se songood. I want to call attention towards recog-

nizing the statutes of the United States. There is the questior

of the comment on the failure of the accused to testify.

There Is a statute of the United States which specificallyl

says t tn a trial by indictment, information or complaint
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that during the proceeding against the person, the person

shall at his own request, but not otherwise, be a witness.

In Bruno against United States, 308 U. S. 287, it was

held that the effect of the Constitution on the statutes is

that the judge must affirmatively charge that the failureof

the accused to testify is not to be held against him.

I just wanted to call attention to the fact that if in

this you give the right to jury as recognized by statutes of

the United States and that you should later favor comment on

the failure to testify that you should get a contradiction

with those two.

Mr. Holtzoff. I do not see that.

Mr. Youngquist. I think thatthe samething may be

true with respect to some of the rules that we have already

passed. We speak of the Constitution or the laws of the

United States. Those statutory laws and the judicial law

as well will be superseded to the extent that they are

inconsistent with these rules. Therefore, I would suggest that

these provisions be examined with the suggestion of Mr. Season-

good in mind.

Mr. Wechsler, Does not this mean, Mr. Youngquist, that

in cases where the right to a trial by jury originally existed

0it shall continue to exist rather than the insistence on the

trial by jury as they always have been shall continue here-

after? I think that if you stated it that way it would obviate

the problem which Mr. Seasongood raises.

Mr. Holtzoff. I think your understanding is correct.

The civil rules have been so construed, and the language is

the same asin the civil rules.
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Mr. Wechsler. It may be easy to meet the point by

changing tke language slightly.

The Ctairman. Why do we need the words here "as given

or recognized by statute of the United States"?

Mr. Hcltzoff. I do not think we need them in the

criminal rules. They were needed in the civil rules because

there may be cases where in the civil rules the constitutional

right of trial by Jury is recognized by statute, but that

situation does not arise tn the criminal cases.

Mr. Youngquist. There is always the constitutional right

of trial in civil cases.

Mr. Holtzoff. Only under the common law cases, and there

may be stat tory provisions wherethe jury trial is provided

for.

Mr. Ro inson. Isn't tit the same question of the right to

trial by Jury in cases of misdemeanors? Certain statutes may

give it altiough the Constitution does not?

If we provide later for proceedings before United States

Commissioners I think we must cover that.

Mr. Holtzoff. The statute does not give the right.

r. Ro inson. It may.

Mr. We hsler. The ConstLtution says: "In all criminal

proceedings " It does not say "prosecutions for felonies."

Mr. Ro inson, We are supplementing it.

Mr. Lao sdorf. I do not think that the problem the reporter

had in mind covers it. Article III, Section 2 of the Constitu-

tion says that trial shall be by Jury.

The Ch0irman. Your motion is to strike this out?

x "songood. I am not sure. Somebody seemed to say
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that there may be statutes where you get the trial by jury

where you would not have it under the ConstitutLon.

Mr. Holtzoff. I cannot conceive of any such case.

Mr. Wechsler. There are none.

Mr. Crane. Well, suppose there is no statute. What is

the harm of having it in because you would not make any rule

that would supersede an Act of Congress.

Mr. Robinson. Yes, we can.

Mr. Crane. Yes, after they pass these.

Mr. Longsdorf. There is another aspect that I have in

mind. I may be a bit technical about it, but it seems to me

that when the law of Congress provides that a trial shall be

before a jury it to some extent refers to the Constitution

of the tribunal, not merely to the procedure before that

tribunal.

5 Now, can we go beyond the procedure to the extent of

taking in the constitution of the tribunal before whom the

procedure is had? If that is too technical, just let it pass,

but I wanted to raise the question. Maybe that is the reason

why this language is incorporated.

Mr. Youngquist. I suppose we could do that, because after

all that is a part of our practice, isn't it? The procedure

0is the practice. The constitution of the tribunal may have

to be a part of the practice.

Mr. Longsdorf. But as I said, it may be considered very

technical.

Mr. Seasongood. Perhaps it is enough to callthis to the

attention of the reporter, but it seems to me to present a

very serious problem.
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Mr. We chsler. I think there is some cause for eliminating

(a). In the civil rules there was a special problem of law

and equity with this complexity in the case of a jury trial,

and in viev of what was done later on the law and equity

situation, it was important to iicate that there was no

intention to affect the substantive right of trial by jury.

However, that problem does not arise in criminal cases. There

is a right to trial by jury in all criminal proceedings.

Can we say under (a) that in all criminal proceedings

the accused shall be entitled to the right of trial by jury?

To state that we preserve that right by rule, when it is in

the Constitution, seems to me to be presumptuous. I am not

opposed to the incorporation of fundamental things in the

rules, but it is not something that we have any power to

change, and there is no need to declare it. Therefore I think

that it should go out.

Mr. Holtzoff. I think the paragraph should stay in for

its moral effect, because when you come before Congress one of

the things they will say is, "You have not done anything which

will infringe upon the defendant's right of trial by jury,

have you?"

Mr. We hsler. I think it is better to say that you have

not done anything with it.

Mr. Holtzoff. My observation has beenjmy participation

in the civil rules, that that would be a great help and would

have some ral effect.

Mr. Wechsler. That is because people were worried about

the combination of law and equity which might let jury trials

slip out the window.
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Mr. Ycungquist. Maybe it may help if in the construing

of these rles the courts are admonished by the Supreme Court

not to have any intention of going beyond ilat probably they

* might.

Mr. Holtzoff. I think the words "recognized by a statute"

should go out.

Mr. Crane. I think the word "preserved" should go out.

Mr. Glueck. It says "shall be preserved" as though we

were legislating on the Constitution.

Mr. Wechsler. People may say that "It was fine what you

did about ;reserving the Constitution."

Mr. Hcltzoff. I think it has a good moral effect.

Mr. Crane. Then why not put in the constitutional language

if you are going to do that?

Mr. MedalCe. I do not think we shoild patronize the

Conotptutitn.

Mr. Dean. Another possibility is to put in another rule

and call it "Trial by Jury." After the first clause where the

right of trial by jury is declared and "that the Constitution

shall be preserved inviolate and that the defendant may prior

to or during the course of the trial waive a jury trial," with

a specific clause.

The Chairman. I think the reporter has the point of view

of the comittee.

Mr. Medalie. I cannot get quite reconciled to the idea

of voicing our approval of the Constitution. I do not think

it requires our approval, and I think we are presumptuous in

saying it.

The C irman. I would agree with you if I had not
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listened to the debate on this particular thing In the House

Judiciary Committee. You should bear in mind that the members

of that committee are men who largely were formerly state

prosecutors and district attorneys.

Mr. Holtzoff. And defense counsel.

The Chairman. And also that a good many defense counsel

are members of the House of Representatives.

These things are very much in their minds, and they will

be reassured by hearing that the Constitution has not been

whittled away.

Mr. Longsdorf. Doesn't it just boil down to a rule of

construction which we impose in these rules? That is what it

means.

The Chairman. Yes, but I like Mr. Dean's suggestion. We

can weave them all in one section.

The Chairman. If there is no objection, we will go on

to Rule 39.

RULE 39

Mr. Robinson. This refers to trial by jury or by the

court. As was discussed on the previous rule, "When trial

6 by jury has been demanded," that goes out. I do not think

there is much left under (a). I take it the district court

with this sort of rule would go ahead and take care of its

docket and take care of requests for jury trials.

Mr. Crane. Are you going to rewrite Rule 38? Won't

this require some modification?

The Chairman. Yes.

Mr. Robinson. Under (b). With regard to trial by the
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court, lines 12 and 13 probably should be placed somewhere.

The Chairman. Well, isn't that rule out because it relateý

exclusivel to the equity process?

Mr. R binson. Yes.

The Chairman. Then by consent the parts of Rule 39 that

remain will be incorporated in Rule 38.

Mr. Seasongood. This says that you may waive a jury trial

by oral stipulation made in open court. The rule in civil

cases used to be when the rules were established that the wave

had to be in writing. I think we should have the same in order

to waive the right of trial by jury. I had an instance just

recently wherein the court said that there was a stipulation

and there was no stipulation at all. If you are going to0
waive an important constitutional right it should be a matter

of writing.

Mr. Ro inson. Well, the same as in Rule 38?

Mr. Seisongood. I am just advancing a suggestion.

The Chirman. That is in our state practice.

Mr. Medalie. In New Jersey you waive juries, but only

in writing?

The Chairman. Yes.

Mr. Medalie. With regard to what Mr. Seasongood said,

the court can tell the clerk that there has been a waiver when

there was not. The clerk may.be out of hearing or out of the

courtroom or out to lunch and the judge tells him to make a

note that there has been a waiver, and the clerk puts it down.

Mr. Ro inson. Clerks are not infallible, either.

Mr. Se songood. And it should be signed by the defendant

himself.
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Mr. Medalie. It will not happen very often that jury

trials are waived.

The Chairman. Rule 40.

RULE 40

Mr. Robinson. Assignment of cases for trial. This is a

matter of advising the district court with regard to trial

calendars. It is perhaps unnecessary. It is the same as the

civil rule, but perhaps we can get along without it.

Mr. Holtzoff. I do not think you need this.

Mr. Medalie. You will have one calendar of criminal

cases. Once in a while there may be a waiver, but very few.

Mr. Holtzoff. In some distris there are quite a number

*of waivers.

Mr. Medalie. That is, for example, where colored defen-

dants would rather have the judge than the jury, isn't it?

Mr. Holtzoff. Well, in migratory bird cases and the less

serious cases.

Mr. Medalie. If I ever get caught in a migratory bird

case I will demand a jury trial as a matter of right.

The Chairman. I wonder if we need this rule at all in

view of the fact that the district attorneys control the

calendar.

Mr. Crane. Do they make up the calendar? Generally the

courts have different procedures with regard to it. They have

different methods of calendar work. Some of them have t1v

calendars published.

Mr. Medalie. The district attorney makes up the calendar.

Mr. Crane. I always thought that it was a bad practice.
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Mr. Medalie. It is almost universal.

Mr. Crane. That is the reason why it is bad.

Mr. Medalie. The defendant may move that the indictment

be dismissed; otherwise in a month it goes on for trial.

Mr. Crane. The reason why I say this is that there are

many delays and I never could see why the court should not

control its criminal calendar the same as it does with its

civil calendar. It does control the civil calendar and gets

the attorneys to trial and often they are more important than

many criminal cases which are to be tried and involve huge

sums of money. We have the civil calendar controlled by the

court because we are accustomed to it. Sometimes the courts

are quite arbitrary in exercising their power over that0
calendar. They make the attorney general and the corporation

counsels in our great cities with millions of dollars at stake

get there and try their cases or show a cause as to why they

are not ready for trial.

When you come to criminal cases a defendant has nothing to

say about it except to come in and move to dismiss, but it is

a healthy thing in my opinion in criminal cases to have the

court control the calendar and find out why a case is not

tried by the prosecutor, or find out whether the delay is

caused by the defendant.

Why shouldn't it be done? Of course, I am not saying this

about federal courts because I am not as familiar with them.

Further, I understand that there are certain reasons why

a witness is not ready, and it may not be necessary to disclose

that. I think the courts have recognized that. I am not stating

this and asking you to adopt it because it can be remedied right
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away, but personally I could never see why the court should

not control the calendar in criminal cases.

Now, I did it myself when I was holding criminal court in

New York, and it so happened that the district attorney was a

good friend of mine and we adopted that practice. The result

was that every indictment was dismissed in open court and the

court took the responsibility for it and not leave it with

the district attorney. Then you adopt that calendar practice

and the court has the responsibility rather than the district

attorney. You put it in the hands of the court and then he is

to blame for the delays. Then there will not be so many improper

reasons for the delays, and most reasons are improper.

It relieves the district attorney of a great responsibility

by giving the court control over this calendar. The court can

then find out why cases are not tried and if they are not going

to be brought to trial they can dismiss them.

It relieves the prosecuting attorney of a great deal of

responsibility. That is the reason why I would think that would

be best because it would give the court some control outside of

the mere motion to dismiss. Anyhowthey are never dismissed.

Mr. Medalie. You are just about wrecking the antitrust

division, Judge.

Mr. Wechsler. The motion to dismiss is available only in

the case of a defendant who has counsel, anyhow. I think we

must be careful not to proceed on the assumption that the great

bulk of the defendants in criminal courts are represented by

able counsel. Most of them are not represented by counsel at

all. Of those who are represented by counsel most of them are

not represented by able or industrious counsel for the simple
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reason that lawyers, like everybody else, have to live, and

because of the fact that in most of these cases there are no

fees.

I know of at least one case in the federal courts not far

from Washington where there is now a man who has been in a

detention place for 11 months. The reason why he has been

there is because the United States Attorney has no desire to

bring the case to trial. He has no lawyer or anybody else who

understands that there must be a motion to dismiss.

I think it would be a great improvement to provide some

method for remedying situations like that.

Mr. Medalie. There is only one way to remedy a situation

like that and that is to have your calendar of cases. So far0
as the district attorneys are concerned, I mean district

attorneys who want to get them out of the detention room and

clean up the jail calendar. I think that it can be done.

Mr. Youngquist. We have a statute in Minnesota which

requires that criminal cases where the defendant is in jail

shall be tried first.

Mr. Crane. We have that, too.

Mr. Youngquist. When I was prosecuting attorney out in

the country, there the court took charge of the entire calendar,

criminal as well as civil; but he always gave particular con-

sideration to the wishes of the prosecuting attorney in setting

the criminal calendar, because the prosecuting attorney had so

many cases to try that they would do it in that way.

I do not see that the government would be in any danger

in having the same rules apply as to the calendars for criminal

cases as in civil cases.
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Mr. Crane. How about bail cases? I am not speaking about

the Federal Government but the state government for the reasons

that I have stated. I do not know about the Federal Government,

but I do know that some of these bail cases are very bad indeed,

and some of them were held up for years and just lost sight of.

Mr. Holtzoff. I do not think that is true of the United

States Attorneys office.

Mr. Crane. No, I do not think so. I said that, but

from the bench on the Supreme Court I held court in Kings

County and it so happened that the jail was back of the

courthouse and I went there and went from cell to cell getting

some information, and there was a man there who was never brought

to trial for nearly a year and 11 months. I notified the

Governor about the district attorney. Reasons are not important

now, but there he was.

The courts have nothing to do with these bail cases and

nothing is said about it. They are moved by the district

attorney.

I am not saying that about the federal system because I

would like to know more about it and the Attorney General's

practice. I am not advocating what I am saying for the federal

courts, but I do think that we should not go along blindly and

0just go on as we have done because everything seems to be all

right and no one has questioned it.

Can't we inquire about it and see if it could not be done

on the same basis as the civil procedure where the court has

control over the calendar? Then no one is to blame except the

court.

Mr. Youngquist. I would like to ask a question. When the
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written ac usation is filed, is the case automatically on the

calendar?

The Chairman. Mr. Robinson says this originates largely

from the experience of the director's office. I would like to

ask Mr. To man to state, if he will, what the practice is.

Mr. Tciman. I think that as a matter of fact there is a

great deal of variance with calendar practice in civil and

criminal proceedings in the district court. The difficulty

arises because of the conditions in the districts such as

Mr. Holtzoff has pointed out before. There are places where

the court is held only at stated intervals and when the judge

may be in t e district for only one or two days. On the other

hand there are districts like the SoUthern District of New

York where the court is in session most of the time. It seems

that you require differences in calendar practice.

I think that as far as the criminal calendar is concerned

there is not any practical difficulty about arrangment. The

United States Attorneys and the judges get together and work

out a system that is most satisfactory. However, there is once

in a while ome difficulty. There is some delay in jail cases.

In those in tances, our office, the Administrative office,

has been co perating with the United States Attorney and the

8 judges to w rk out such difficulties.

We have found out that if the United States Attorneys,

as a practial matter, control the calendars it does not cause

trouble because the judges assume that they have that inherent

power and t e United States Attorneys recognize that they

have the in erent power to say what the practice shall be.

I think that though there is occasional trouble the thing
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has worked out very well.

The only thing that I think the committee could do would

be to possibly state that the control of the calendar is in

the hands of the court, as Judge Crane advocates. I think, as

a matter of practice, that the court will leave itwhere the

situation is satisfactory, in the hands of the United States

Attorney.

Mr. Glueck. I inquire whether Mr. Tolman or anyone else

in that office has avlable statistics on the point raised by

Mr. Wechsler as to the extent to which there is an unreasonable

detention in federal cases.

Mr. Tolman. I do not think we have any statistics with

regard to the time intervals.

Mr. Holtzoff. I have some information on that. There have

been some delays, I think.

I am in full accord with Mr. Wechsler that there should be

some remedy, bearing in mind the fact that the defendant is not

representedby counsel. However, my observation has been that

delays are not due to United States Attorneys. They are due to

two facts: first, the interval between the terms of court in

rural districts, and secondly the present inability to waive

a jury trial. That may be corrected by the waiver of a jury

trial.

There are some cases where the defendant wants to plead

guilty or the defendant is awaiting the grand jury.

In one or two districts we have haddelays due to the

dislike of the judge to try criminal cases. I have in mind a

judge who is notdead, bt who would pass all criminal cases

over the term, bi. e he had a heavy civil docket. We got the
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United States Attorney in and protested because we had so many

prisoners in jail.

In any event, one of the checks we have is that the

Bureau of Prisons here in Washington keeps a check on the

federal jail population, and the Director of the Bureau of

Prisons always calls the Department's attention to a situation

where a particular prisoner is being kept in jail too long.

So I do not think you have any trouble except perhaps in

isolated cases where the United States Attorney is postponing a

case because he wants another case to be tried first; but I

think that delays--and there are many of them in jail cases--

do not grow out of this situation.

I do think the fact that subject to this inherent power

of the court, that the control of the criminal calendar should

be with the United States Attorney. The United States Attorney

parcels out his cases among his assistants. He knows when the

witnesses will be available. You will create havoc by having

the court take care of that, having the court set cases in dis-

regard of the assignment of work as between the various assis-

tants of the United States Attorney, and in disregard of the

availability of witnesses.

We had one district, and the judge is not there now, where

the court set the criminal cases. The trouble was that the

United States Attorney or his assistant could not know and if

the witness was not there on a particular date the judge

arbitrarily dismissed the case. We had all kinds of complaints

against that judge because of the way he acted in cases in con-

trolling the criminal calendar.

I do not think any evils occur from the control by the
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United States Attorney, because of the departmental super-

vision. However, I do think that the matter that Mr. Wechsler

called attention to should be taken care of, but I do not think

theremedy is in the control of the calendar by the court.

The Chairman. What about this phase of it? I know of

a manslaughter case involving the mother of our next-door

neighbor where the trial was called and where the case was

puton the calendar nine times and then each time when the

single witness to the accident from Buffalo came down the

prosecutor would adjourn it, with the result that finally the

witness said he would not come in.

Mr. Holtzoff. That does not arise in our federal system,

because in the federal system most of your cases are investi-

gated by the investigating agency, and you do not have that

kind of problem.

Mr. Waite. With respect to that situation, naturally I

agree with Judge Crane that the responsibility for the pro-

cedure should be centered in the court. I do not know much

about the federal situation, but I do know that in the state

courts we find that where the responsibility is not on the

court that the actual court does not know much about what is

going on and the calendar falls down.

The court relies on the prosecutor and the prosecutor

perhaps relies on the court to keep the docket up, causing a

lag of cases or they forget about it and the files are lost,

and in places like Detroit there is truly a scandalous situation.

9 Now, it seems that we might properly center the responsibility

on the judge and give him the opportunity to carry out that

responsibility effectively by requiring the district attorney
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to file with the judge periodic reports of the status of every

criminal case on the docket; when the arrest occurred; when the

indictment or other accusation was filed; what the situation is,

and in the case of long overdue oases to state why it is not

up to date.

I do ot know whether it would be in order at this time to

do that, and I suspect that it is out of order, but at the

present I would like to make a motion to the effect that the

reporter consider a section requiring such reports from the

district attorney.

Mr. 1easongood. I would like to make a motion, to bring

the matter to an immediate head or at least to present something.

I move that we write into Rule 40:

"11 pending criminal p~roceedings shall be placed

upon t •ecalendar add precedence shall be given to

crimin a proceedings.'"

The Ch irman. Aren't we up against the practical diffi-

culty that n many districts where there are more than one

judge that ane will work on the civil calendar and one will

work on the criminal calendar, and it would raise havoc if they

were compelLed to defer the civil list and the equity list and

the admiral;y list until all criminal work was disposed of?

Mr. 3easongood. If you say that one judge is working on

criminal cases that would not affect the civil cases at all,

would it?

The Chairman. It would as you stated it.

Mr. Seasongood. With the two Judges, for example?

The Cbairman. Yes, as yousstated it, because it would

call for all criminial mt-ters to be disposed of before any other
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matter could be taken up.

Mr. Crane. I did not mean that.

The Chairman. Couldn't we incorporate Mr. Waite's idea

in it?

Mr. Crane. Yes, I think ib is a good idea. I made that

suggestion and I included jail cases, but as long as you have

the judge exercising discretion that is all right, but why

have a judge sitting in court and have nothing controlled by

him except the defendant's move to dismiss and have the control

in the absolute discretion of the district attorney? I am not

saying the Attorney General, because I am not so familiar with

that.

But there in the same court the judge sits on the civil

side, in the very same court, and makes the corporation counsel

and the attorney general of the state toe the mark in civil

cases, where millions of dollars are involved, and we get

accustomed to that. There he knows all about it.

Why not that same thing in the criminal case'. Those things

are all in the open. They are a matter of record and anyone

can be heard. After all, publicity is the salvation for a lot

of our rights.

Mr. Medalie. I think that we are talking about an

imaginary evil.

The Chairman. Would you say that is so in a district

like mine where there was no criminal case tried for twoyears?

Mr. Medalie. Did the defendants want them tried or the

government want them tried? Or was it that the courts would

refuse to try them?
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The Chairman. There was no case tried for two years.

Mr. Medalie. Let me say this: If we are going to draw

up rules for criminal cases, what right have we to draw up

rules with respect to civil calendars? Can we say here that

criminal cases shall have precedence over civil cases? What

do we have to say about that? Do we have anything to say

about it?

Mr. Glueck. Doesn't the Constitution guarantee a speedy

trial?

Mr. Medalie. That is an entirely different matter. We

are drawing up rules for criminal procedure, and if we begin

to tinker with the whole calendar of the court then we are

drawing up rules for civil and criminal procedure. I do not

think we have a right to do that.

Mr. Wechsler. The court has jurisdiction over both, and

if there is a relationship between the two, to which we call

attention, I do not think the court is going to feel that we

have exceeded our power in making suggestions involving that

situation.

Mr. Medalie. Now, let us see what happens here. In

New Jersey you say that for two years no criminal case was

tried.

0The Chairman. That is what I have been told. However,

that was several years ago.

Mr. Medalie. That means that you have a man in jail for

two years. I just cannot believe it; it can't be.

The Chairman. Mr. Tolman says that he does not think that

there is a single district where that condition prevails now

or where due precedence is not given to criminal trials.
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Mr. Medalie. In a civil case either the plaintiff wants

a trial or the defendant wants a trial or neither side wants a

trial. I never heard of judges getting very much excited about

cases in whichteither side did not go to trial. The case might

0have gone on the reserve calendar. That is what happens under

the practice that we have in the Southern District, where after

three tries and the court is not satisfied it puts the case

off the calendar. Nobody is affected by that except the mere

listing.

If the government does not want to try the case and the

defendant is out on bail and if he is not asking for a trial,

I do not think there is anything to get excited about unless the

government is corrupt, which is an entirely different proposi-

tion.

Mr,. Crane. I thinkthat Mr. Weite had a very good sugges-

tion and I think he should make it in the form of a motion.

Mr. Wpite. I thought that it was out of order.

I move now that the reporter be requested to draft a sec-

tion requiring the district attorney to report periodically

to the court as to the status of every criminal case listed in

the court.

Ur. Glueck. In writing?

0Mr. Waite. In writing.

Mr. Glueck. Would yousay quarterly?

Mr. Waite. I should say that it should be accompanied by

an explanation of the reasons for what may be any undue delay.

Mr. Glueck. Do you want to say pericdically, and for'

the purpose of being more specific would you say quarterly or

semi-annually?

Mr. Waite. I would leave it to the reporter to figure
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out what may be a practical time.

Mr. W chsler. I second the motion.

Mr. RHltzoff. The Department of Justice now has a system

whereby every United States Attorney every six months sends in

an individu al report of every case in his office which is

older than ia certain stipulated period.

Mr. Crane. Then why not have it in the rules? Do you

have any objection?

Mr. Holltzoff. No.

Mr. Medalie. Are these reports to be made public?'t I

Certainly t ere may be some reason that they do not wish to

disclose.

Mr. Wajite. My motion was that it should be made to the

judge in or4er that the judge may have the facts in order that

he might moke properly carry out his responsibility. That is,

It would be a report to the senior district judge for him to

know.

Mr. Crane. It would be a court record.

Mr. Se~songood. For administrative purposes.

Mr. Crane. If it is a court record, what is the harm

in it? The~e cannot be, because every laWyer can go in and

read every ýndictment filed and find out the date, and so on.

That all is apublic record. Anybody can see your record in

court.

Mr. Me alie. As for the reasons given there may be cases

where you do not get the correct reasons because they do not

want them disclosed. The reason which would be given may be a

false reason or a diplomatic reason. We know perfectly well
that there ýre certain reasons why certain cases are not tried
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and which are very good reasons and which you do not want to

make public.

Mr. Wechsler. There are also reasons that are bad

reasons.0
Mr. Waite. The purpose of my motion was to give the

judge information upon which to act. I take it that he can

call in the district attorney and ask him his reasons for the

purpose of finding out what the trouble is. I do not have in

mind that this is for the benefit of the defendant but for the

benefit of the judge. That is my suggestion.

Mr. Seasongood. I would like to amend the motion that

precedence shall be given to criminal proceedings. You have

it in the Court of Appeals rules. I do not see why you should

not have it here. In our district criminal proceedings are

always given precedence. If you do that you would only be

following the usual procedure.

Mr. Waite. I suggestthat you do not take this in connec-

tion with my motion because it seems to me that they are entirely

two different propositions. However, I agree with you in what

you say.

The Chairman. Are you ready for the question? That is

Mr. Weite's motion.

0Mr. Glueck. May I ask a question?

The Chairman. Yes.

Mr. Glueck. How far back in the proceeding is it contem-

plated that this report shall cover? For instance, would you

include the time between the arrest and the formal hearing?

Mr. Waite. Yes, it would cover every criminal case before

the court.
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Mr. Glueck. Every step?

Mr. Waite. If the indictment has not been filed the court

is entitled to know whether it has been and be in a position

to inquire why it has not been.

0Mr. Crane. That was not my idea at all. I thought that

the court would come into the picture when there was an action

brought such as an indictment filed or in the case of a lesser

crime, an information filed.

I am afraid that you are going beyond that. It is not

the court's power to say or to see that people are indicted,

but it is the court's power and it is the court's jurisdiction

after an indictment is filed and before the trial begins to

control that. However, I think the other matter is a responsi-

0bility of the district attorney or the Attorney General as to

whether a man shall be indicted or whether he shall be prose-

cuted in some instances. We have to leave some of these matters

to the discretion of the district attorney.

However, when it comes to the question of an indictment

which has been filed and it is a public matter in the court,

then the court's jurisdiction begins and I thought Mr. Waite's

suggestion, at the beginning at least, was good, that it be

sufficient to make reports of all those matters pending in

*court.

Mr. Waite. Don't you agree that the court is entitled to

know how many persons have been arrested?

Mr. Crane. I think that is true, but I think that should

come in in other ways by making reports, but not to the court.

That is a matter for the grand jury, and although the grand

jury is a part of the court, it is not a part of the court's duty
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to see whether or not an indictment is found; that is the

Attorney General's work or the district attorney's work. I

think that we should have ways to limit that report to the

court on those matters which the court can see and which the

court can control effectively, such as the calendar.

Mr. Medalie. I do not agree with you. One of the things

that frequently happens in federal court is that cases often

start with the United States Commissioner. A man has been

arrested and arraigned before a United States Commissioner and

no action has been taken for a long time, or the Commissioner

is holding the man for the grand jury, or the defendant is

awaiting a hearing before the eommissioner or awaiting action

before the grand jury. That man is entitled to action, and

if he does not get it he is entitled to a dismissal of the

proceeding.

Mr. Crane. That may be.

Mr. Medalie. No, that is a fact which is more important

than all this talk about the calendar, which I think exceedingly

unnecessary.

Mr. Crane. Then I withdraw my remark.

Mr. Glueck. I think that what we are really getting to--

and I think it is very important--is some sort of systematic

superintendence of the processes of criminal justice by a

neutral agency, by a judge, and if there is anything that the

entire process needs it is that. The very fact that there is

knowledge on the part of the officials all the way down the

line that there is such a person, such a body that may inter-

pose or may ask embarrassing questions, should have a very

salutary effect upon the whole thing.
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Mr. Holtzoff. The Administrative Office which has been

established two years functions largely in matters of that

respect in the federal court.

Mr. Medalie. We are dealing with a practical situation.

In the case of cases before Commissioners in which no action

is taken, or where the Commissioner has taken action and sent

the case to the grand jury and no action is taken, we should

provide for a procedure for the dismissal of the matter and

have it come before the judge for that purpose or have some

action taken. I think that is far more important than all we

are talking about with respect to calendars where each party

is able to take care of himself and where the man is not in

jail.

Mr. Crane. I withdraw my objection as to the limitation

on Mr. Waite's motion. I agree with it.

Mr. Glueck. May I make a distinction between uhe work of

the Administrative Office and the proposed wvrk of the judge?

The Administrative Office deals with processes of justice in

large, statistics and such, whereas the courts will deal with

particular district attorneys. The judge will deal with

specific instances in his court.

Mr. Tolman. The Administrative Office goes much farther

0than that, and where there is an individual instance of

injustice they try to reconcile It.

viv. llick. I do not see how they can do that in indi-

vidual cases.

Mr. Tolman. They do. In very glaring instances we try

to do our best to do something about it or we report it to the

circuit council in the circuit, which consists of the circuit
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judges. They have a great deal of powerand control of the

district in their circuit and they can direct the district

judges to remedy any specific situation.

Mr. Glueck. A situation?

Mr. Tolman. Yes. They may not direct specific cases.

Mr. Crane. That is an idea of having it done by adminis-

trative procedure outside the courts. It should have been taken

care of by the courts long ago.

The Chairman. Are you ready for the question?

Mr. Medalie. Do we have to draft any rule setting forth

the procedure before the Commissioners?

Mr. Robinson. That is taken up As a special matter, and

the next rule takes up the question of dismissal where there is*
a delay in prosecution.

The Chairman. Are you ready for the motion?

Those in favor of it say aye.

(There was a chorus of ayes.)

The Chairman. Those opposed.

(Mr. Medalie said "No.")

Mr. Medalie. I wish to be recorded as saying "No" because

I think that this is a futile rule.

Mr. Dean. I think that in discussing this question we

might get a lot of information with regard to how it would

operate in a given district. For instance, a district where

you have a single district judge and several other district

judges and how it would operate in a district where you have

only one. I wonder if we could not get any expression from

the senior circuit judges, who meet here the latter part of

this month, and also from the Administrative Office as to what



520

b37

their real problem is.

The Chairman. Would it not facilitate the matter to get

the views of the director of the Administrative Office, who

is here, rather than bother a conference which has a very busy

calendar which must be disposed of in less than a week?

Mr. Crane. I think, Mr. Dean, that this was just suggested

to the reporter. Anyhow, I would like to get more information.

Mr. Glueck. We may get more statistics from the Bureau

ons? of Prisoners or Department of Justice, anyhow. I agree with

Mr. Dean.

In fact, in each of these I should prefer to have extracts

related to crime surveys, statistical reports or expert opinions

than get suggestions made here and there by some judge or some

United States Attorney.

1115
Pendell

0
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Owens9-1O-e 1 Mr. Robinson. Those will be in the next edition, the next

draft.

Mr. Glueck. That would be a tremendous help because then

we would have the raw material which would tell us as to the

real issues involved, the fighting issue, the evils to be reme-

died.

Mr. Robinson. We would be getting this draft rather volum-

inous.

Mr. Seasongood. I would like to move that we add to Rule

40:

"Precedence, save and except in exceptional instances,

shall be given to criminal proceedings, but where there is

more than one district judge in a division, criminal and

civil cases may be tried concurrently."

The Chairman. Is the motion seconded?

Mr. Orfield. Second.

Mr. Youngquist. I would be afraid of that.

The Chairman. May we have it put then in the form of an

instruction to the Reporter to draft a rule embodying that pro-

vision? I think it would be well to get it before us.

Mr. Seasongood. That is perfectly agreeable to me.

The Chairman. All those in favor of the motion say aye.

(The motion was agreed to.)

The Chairman. That brings us to Rule 42, gentlemen.

Mr. Dession. Mr. Chairman, before we leave this I want to

suggest a possible rule directed to this same problem of delay.

I do not know what you will think of it but it occurs to me that

inasmuch as most of our defendants are pleading guilty and one

source of delay is the fact that in any important division of a
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district there may not be a criminal term for some months

coming up, when a man is there ready to plead guilty and wait-

ing, is there any reason why we could not provide this: If a

prisoner wants to plead guilty, wants to waive jury trial, so

the only problem now is to get him arraigned, why could not he

be taken before the court which would be in session in some

other division of that district, possibly even in the next

district, in any case the nearest court which is now in session

having a criminal term, so that he could be arraigned, plead

guilty, and start serving his time, if any, or if he is going

to be on probation, why leave him waiting in a county jail sev-

eral months simply because there is no court?

Now this has been done in England, I understand. I do

not know that it has been done in the United States. Maybe it

has somewhere.

Mr. Holtzoff. I second the motion.

Mr. Longsdorf. Mr. Chairman, may I borrow your word

"invite" and invite Mr. Dession to inspect the system we use

in California. I do not think we can do it here, but we might

look at it. There, a plea of guilty may be interposed to the

complaint lodged before a committing magistrate, and if the

complaint is sufficient as an information, it, with the plea

0 of guilty, is certified to the superior court to verify the

sufficiency of the complaint as an information, and then pass

sentence on the plea of guilty.

Now, it took a great deal of trouble to get that intro-

duced in California, and I do think it is working pretty well.

The Chairman. Mr. Holtzoff suggests that the United

States Commissioners are not all up to that grade.
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Mr. Longsdorf. Oh, I know.

The Chairman. That is, practically.

Mr. Holtzoff. That is, practically.

Mr. Longsdorf. I doubt that it can be done.

The Chairman. Why not optional, and let a judge perhaps

designate such commissioners as are willing to perform such

function?

Mr. Holtzoff. It seems to me that the suggestion that a

plea of guilty could be taken in any division of the district

would solve the problem much more effectively. Except perhaps

in the month of August the judge is almost always in session

in one division or another for some time every month, and we

do have a statute which guarantees to the defendant a right to

be tried in the division in which he is indicted, but if he

wants to waive indictment or &ntD t% ai±v z r wants to plead

guilty after he is indicted I think there ought to be a pro-

vision whereby he can be brought from one division to another,

and that would obviate a lot of delays.

Mr. Dession. I think it would.

Mr. Youngquist. I have an impression that is permissible

now. At least it is done in some districts.

Mr. Holtzoff. It is done in some districts. In one of

the districts of Georgia they have a practice which grew up

as a matter of ,t ýa no matter which division the

court is sitting in, the grand jury hears cases from all

divisions, can indict for the whole district, and then they

distribute those indictments among the various divisions, but

the arraignments have to be made in the divisions.

Mr. Dession. That is the hitch, yes.
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Mr. Holtzoff. Unless a defendant waives his right to be

arraigned in a particular division. Now of course the defend-

ant who is not represented by counsel does not know that he

can waive that right and he just stays in jail and waits until

the court comes to his division, and for that reason I think

this proposal is a very excellent one.

The Chairman. Are you ready for the motion?

(The motion was agreed to.)

The Chairman. Rule 42.

Mr. Robinson. This has already been dealt with at least

in part in our discussions, "Consolidations; Separate Trials.'

Looking at line 8, paragraph (b), first, does that or

does it not change the present federal law?

The Chairman. I wonder why that cannot be combined with

the one we had last night.

Mr. Robinson. That is joinder of offenders. This is a

matter of joinder of offences or of trials.

Mr. Dean. I think we also discussed consolidation of

separate indictments, though, did we not, under that section

last night?

Mr. Youngquist. Yes.

Mr. Crane. WThat number?

The Chairman. Rules 20 and 21.

Mr. Holtzoff. I think this was consolidated and made a

subparagraph under 20.

Mr. Robinson. Now, 20 is just the joinder of defendants.

That would be the inference. We have another rule on the

joinder of offences, but I suppose--

Mr. Holtzoff (interposing). Well, wouldn't it be a good
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idea to have joLnder of offences, joinder of defendants, con-

solidation of trials and separation of trials all in a single

rule, possIbly divided into paragraphs?

Mr. Robinson. That is what I think would be desirable,

0 ,yes.

Mr. Holtzoff. I so move, Mr. Chairman.

Mr. Wechsler. Seconded.

The Chairman. Fny discussion?

(The motion was agree-.' to.)

The Chairman. Is there any discussion on this rule before

we pass it to the Reporter for combining?

Mr. 1edalie. ',,hy do we say •involving a comnon quest'on

of law or fact," when we have a statute, section 557 of Title

@18?

Mr. Robinson. It is set out there.

Mr. Medalie. Yes. It has language that is seasoned and

under which we have operated pretty well for almost a century.

IMr. Holtzoff. I am just wondering whether if we do not

put that into the rules that statute would riot be deemed re-

pealed, because these rules have the effect of an act of

Congress.

Mr. Medalie. Yes. Why do we have to repeal the statute?

SWe want to keep it alive in the rule, and this is a seasoned

statute that has worked magnificently.

The Chairman. It is suggested we use the language of 557

rather than the one we commonly use in civil actions, "the

common question of law and fact."

1.r. Robinson. I would like to say to Mr. Kedalie that

every provision of section 557, will be written in whatever rule



6 i526

we draft, as far as that is concerned, and the plan is to go

1 a little bit beyond some, of the provisions of 557 with regard

to liberality of joinder.

Mr. Medalie. Well, have we made it more liberal in this

Rule 42?

Mr. Robinson. This section 557 is set out on your left

page.

Mr. Medalie. Yes.

Mr. Robinson. In connection with several rules and this

consolidation of joinder rule in one rule will mean that what-

ever provisions of 557 are not taken care of here and are

taken care of ilisome-other rule will be brought together in

one joint or uniform comprehensive rule.

Mr. Medalie. What is the nature of the language--"common

question of law or fact"?

Mr. Robinson. Well, that was just again to submit to you

the Civil Rule so you could see whether or not you thought

there was any carry-over and desired analogy to follow.

Mr. Medalie. (Reading)

"two or more acts or transactions connected to-

gether, or for' two or more acts or transactions of the

same class of crimes or offences."

I think that is broader than this "common question of

law or fact."

Mr. Longsdorf. Yes.

The Chairman. It is understood that the rule as re-

drafted will safeguard all of section 557.

Mr. Robinson. That is right.

Mr. Youngquist. May I ask a question of the Reporter?



527

7

You say "when criminal proceedings * * * are pending." I

suppose that means criminal proceedings against a single in-

dividual or group of defendants?

Mr. Robinson. Line, please.

Mr. Glueck. The first line.

Mr. Robinson. That would have to be, yes, and will be so

stated when the rule is drafted.

Mr. Dean. What is the necessity for the phrase of sec-

tion 557 which says "which may be properly joined"? Isn't

557 without that also a classification of what is proper to

join?

Mr. Robinson. It seems to me so, and certainly that

clause gives the same difficulty in interpreting this act of

*1853.

Mr. Dean. I do not recall, but in reading it here, it

does not mean much to me, because then you would have to re-

sort back to a large body of case law to determine what you

mean, and what may be.

Mr. Robinson. That is right. There has been difficulty

in the case law on that.

Mr. Wechsler. There has been difficulty.

Mr. Robinson. Yes. I have observed it.

0 Mr. Dean. Isn't this sufficient to indicate what is

properly joinable?

Mr. Robinson. I think so. In other words, you are

familiar with the California statute. There is a discussion

comparing this statute wJth the California statute. Roland

Perkins of Iowa made a careful study of it in the Iowa LAW

REVIEW some years ago and he pointed out that the California
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statute omits that clause and otherwise is more comprehensive

than this. We had that on the other question yesterday, too.

Mr. Dean. I suggest then if we retain 557 we might very

well consider omitting that phrase.

Mr. Robinson. That is what we have done.

Mr. Dean. And just use this language of the statute.

Mr. Medalie. Yes, I think we could leave that out.

The Chairman. All right.

Mr. Robinson. It sort of begs the question.

Mr. Medalie. The definition is in the section.

Mr. Dean. Yes.

T"he Chairman. Go to Rule 43.

Mr. Youngquist. Does 42 (b) change the present practice

with regard to separate trials?

Mr. Robinson. That is the question I asked of Mr.

Medalie. I would like to know what your view is on that.

Mr. Medalie. Well, that is all for the benefit of the

defendant except occasionally for the benefit of the Govern-

ment when having indicted 8 people one of them has made a

perfectly legitimate bargain with the Government to be helpful,

and either not to be prosecuted or to be treated with leniency

if he becomes a witness or gives other aid. That has been

in operation all the time and nobody can ever be prejudiced

by not being tried, nor can any defendant be prejudiced when

he is tried because someone else is not tried with hlm,

because that other person might never have been indicted with

him, even though properly indictable.

Mr. Robinson. The question was whether this was the

present law.
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Mr. Medalie. I understand that it is.

Mr. Noungquist. I assume it to be a law, but I wanted

to make sure.

The Chairman. Any other remarks?

Mr. longsdorf. Before we pass 42 I want to call at-

tention, and this is for the benefit of the Reporter, if he

needs it--I doubt that. There are consolidation statutes all

over the United States and a lot of them are very loosely

drawn, ambiguous, and the lawyers and sometimes the courts have

managed to get confused between consolidation of cases and

consolidation of trials, which leaves the two consolidated

cases separate to all intents and purposes but merely tried

together.

Now on the civil side I know that there were a lot of re-

ported cases where the courts had to straighten that thing

out. I think just a little bit of care in the choice of

words would prevent that sort of thing happening.

Mr. Robinson. In Massachusetts they handle that very

well. (Commonwealth v. McMichael.)

Mr. longsdorf. Down in Texas they have got a consoli-

dation statute that is just tricky. The consolidation there

results in two civil cases being merged into one, and if you

* did that in a federal criminal case you would amend both

indictment s.

Mr. Robinson. That is right.

Mr. Medalie. I would call attention again to the excel-

lent New lork statute of recent vintage (1936), section 279

of the Co e of Criminal Procedure of New York, which was the

result of a study of all the existing federal and state

II



530

10

statutes having the same object in view,and having the benefit

of all that experience it has worked well and nobody has found

any hole in it.

Mr. Robinson. Judge Crane used that statute very effect-

ively in the Lucciano case.

Mr. Medalie. The statute was really prepared with a view

to Lucciano.

Mr. Glueck. Now it comes out!

The Chairman. Rule 43, gentlemen.

Mr. Robinson. This question of how far we should go with

rules of evidence has been decided on the conservative side,

subject to your amendments. The reason for that is, first,

the Civil Rules as you see are quite conservative, and this

rule stays closely to the Civil Rule on the same subject.

The second reason is, as you know, the American Law

Institute is now engaged in a restatement of the law of evi-

dence, of which Mr. Morgan is reporter and therefore it will be

a good job, and I think it would be a little bit presumtuous

of us to go more far in drafting a rule on evidence until we

have the benefit of what that American Law Institute draft

will contain; so apart from that as a general statement, I do

not believe I have anything further to say--it is just subject

0 to your own examination--except to call your attention to

rule 43, page 4, on the right, to recommendations that have

come in from various sources, one with regard to the exclusion

of illegally obtained evidence, and the other with regard to

comment by the court and counsel on the failure of the defendant

to take the stand.

In other words, rule 43 (a). At the end of 43 (a), for
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your consideration, the proposal reads:

"Evidence shall not be excluded solely because of

the fact that In a search or a seizure or other method by

which it was obtained there was a failure due to error

made in good faith and the exercise of due care to meet

all the requirements of the law. Admissibility in each

case shall be subject to the discretion of the court. The

issue of admissibility shall be raised and determined prior

to the trial.'.

Of course probably that last sentence should be amended,

"unless no previous knowledge thereof had been secured by the

defendant."

Mr. Holtzoff. I am very much afraid of that, and person-

ally I am in favor of this rule as it is now proposed, but I am

afraid that the first paragraph of page 4 might result in

Congress rejecting these rules if that paragraph were in them,

because it has been the traditional rule of the federal courts

as distinguished from many States that eVidence illegally ob-

tained is inadmissible. Justice Holmes has emphasized the

reason for that, and while there is much that is cogent that

may be said in support of the Reporter's draft, and if we were

the final arbiter, I would vote for it, i am afraid Congress

would reject these rules if this paragraph stays in.

Mr. Robinson. May I suggest for your attention that to

consider this question carefully requires discrimination between

the types of cases of illegally obtained evidence. There are

of course cases in which the violation of the rights of the

individual are very serious, very flagrant, and which is in-

excusable. On the other hand a case that was called to my
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r attention at Baltimore in a conference there with the United

States attorney a few weeks ago involved a search warrant in

which the only mistake was, although the location of the house

to be searched was clear enough to particularize it in all

details, there was one detail in which the description did not

happen to be accurate; that is, it was stated to be on a

certain road, whereas that road had had its name changed just

a short distance away and was called another road; and the

result waE that although the search and seizure were made byv

the officers of the law with due respect for the rights of the

individual as far as they could discover them, still that

error mea t that when the case came up before Judge Chestnut,

by the wa -- and he of course properly following preceddnt,--

* he threw the whole case out.

Now n considering this matter of illegally obtained

evidence hope you will distinguish between the cases in

which the e is a flagrant violation, the sort Mr. Justice

Holmes mentioned, that you referred to, as contrasted with

what I should say is a technical rule which affords no room

whatever for emotionalism to come in to cloud our practical

reason.

Mr. 11oltzoff. I think Judge Chestnut, for whom I have

a tremend us amount of admiration, should not have vacated

the warrant.

Mr. Robinson. Suppressed the evidence. It was not

vacating he warrant.

Mr. oltzoff. Well, he should not have suppressed the

evidence. I do not think the misdescription of a street by

using the old name instead of the new name of the street

should ha'e ben ihld oufftulea u i-od fur sup- . essing the
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evidence.

Mr. Robinson. That was not quite the case, but even if

it was probably he was following the precedents very carefully.

Mr. HoLtzoff. Well, assuming however that evidence is

illegally o tained, to revolutionize a doctrine that has been

sanctioned :y the outstanding members of the Supreme Court for

years and!-years, including the present Chief Justice, I am

afraid is going to lead us into trouble.

Mr. Crane. I think that you are right about that.

Excuse me for putting it that way. I am quite convinced you

are. Not only that but the question has been emphasized to

make it conspicuous in New York State because we refused to

follow--repeatedly refused to follow, openly, the Supreme

Court rule in the A-4en case away back in 100-something.

Mr. Me alie. An address.

Mr. Crane. Yes, where they broke into an office and took

all his private papers and violated every rule of security of

Iyour own.

Ii Mr. Medalie. Lottery records.

Mr. Crane. Lottery records and things of that kind. The

State court would not inquire into how evidence was obtained,

Iand it was 11 permitted in evidence. Now, that has not been

11the rule in the federal courts, and they have a practice, as we

11all know, of striking out or prohibiting such evidence before-

hand and ma ing you return the property and making an order

I that it sha 1 not be received in evidence, and it is so
Ii

I! emphasized ly the difference of opinion on the subject, and it

is openly d %ne, because when Cerdozo was in our court, and

Ii afterwards •hen he was down here and I suppose had to follow
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this rule, we discussed it openly, and deliberately refused to

follow the Supreme Court on that particular.

Mr. Medalie. You followed Wigmore instead?

Mr. Crane. Well, don't say that, now. My, grief!

Don't get e going on that. (Laughter.) It has been done

so openly that I would feel uncomfortable, because there is

much to be said for this Supreme Court rule. We followed our

own precedents and reasons for it, and yet I would not feel

comfortabl sitting here and voting to do anything contrary to

what the Uaited States Sppreme Court has decided.

Mr. Glueck. Not only that, Mr. Chairman, but in the

mental clinate or the political climate of today it seems to

me we ought to go very slow in modifying in any way any con-

0 stitutional safeguard.

Of coarse, as I think I pointed out previously, and of

course you all know this, it always struck me as a very

glaring inoonsistency of the federal practice that you can

kidnap the defendant himself into the jurisdiction and then

try him and that is all right, but if you merely seize his

papers, that is all wrong. It seems to me the former is an

a fortiori case, and I agree with Judge Crane and with Mr.

Holtzoff tlat we had better go very slow on this thing.

Theie re arguments on both sides, and I have some doubt

whether even the very careful language used in lines 4 and 5

of rule 42 on page 4 would, not beapu~edin practice; that is,

whether yoa could not draw in under that formula some "rather

dirty business," nevertheless, to use Mr. Justice Holmes'

classic re hark.

Mr. R binson. I would be very glad to withdraw it.
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Mr. Crane. That remark was on wire-tapping.

Mr. Glueck. Vire-tapping, yes, but it is all in the

family.

Mr. Robinson. We could discuss elsewhere the rest of the

rule, but if that is the sentiment of the committee, I would be

very glad to withdraw it. It was just my duty, I think, to

place the matter before you, because we were requested to.

Mr. Crane. Yes.

Mr. Robinson. And especially with the New York jurisdic-

tion heard from, which is just what we wanted to hear from,

because of the two cases of Devore and Adams which they had

there, I would suggest we save time, Mr. Chairman, by simply

striking this as not being within the scope of our work.

The Chairman. Does someone move to strike 43 (a)?

Mr. Holtzoff. I so move, Mr. Chairman.

Mr. Medalie. 43 (a)?

The Chairman. That is on page 4.

Mr. Longsdorf. Mr. Chaýrman, before we get a motion on that,

here is a thing that has been confronting us all the way through

these rules and always will: There are a lot of things governed

by laws which are alike in civil and criminal cases, and when

you go down to lay out a rule on evidence like 43 of the Civil

S Rules and then lay down another rule for evidence in the crim-

inal rules, I doubt whether human wit and ingenuity are equal to

the task of keeping out of trouble.

Now, I do not want to stir up anything by quoting Dean

Wigmore. He has a pretty high standing. I had a letter from

him while the Civil Rules were under consideration, and he

indicated pretty plainly that he thought evidence was a hot stick
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to pick up. Those however are not his words, they are mine.

Mr. Youngquist. I think with respect to 43- (a) we ought

to keep thinking about it.

Mr. Medalie. That is the supplement, 43 (a)?

Mr. Holtzoff. That is on page 4.

Mr. Dean. On page 4 of 43.

Mr. Youngquist. That is the one I refer to, yes. I think

we ought to keep thinking of it to see if we can devise some

amelioration of the harshness of the rule, so far as the Govern-

ment is concerned, that now obtains. We might consider putting

something in, but I am going to vote for the motion.

Mr. Robinson. That is, to strike out at this time.

Mr. Youngquist. Yes.

0 Mr. Waite. Mr. Chairman, in respect to that motion to

strike out, is it intended to cover lines 7 and 8? There

seem to be two matters covered by 43 (a). One is the admissi-

bility of the evidence and the other is the point at which the

objection must be raised. I take it that that last sentence,

"The issue of admissibility shall be raised and determined

prior to the trial," is far broader than the rest of the sec-

tion.

I do not know whether it was intended to be, or riot, but

0 there is that very serious and somewhat disputed question as

to whether an objection must be raised prior to the trial or

may be raised during the trial. I think we might consider

that separately from the rest of the problem.

Mr. Medalie. I understand we have judicial decisions on

that which generally require the raising of that issue--that

is, by motion to suppress--prior to the trial, and the courts
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have also held that when your attention was first called to it

at the trial--

Mr. Robinson. That is, the defendant's attention?

Mr. Me alie. Yes. Then he may take advantage of it at

the trial. That is that Wall case. I will think of it in a

minute--one of the early cases in the Supreme Court of the

United Stat s.

Mr. Dession. The Weeks case?

Mr. Medalie. No. Weeks was the first case that brought

the thing up.

Mr. Waite. People against Adams?

Mr. Medalie. People against Adams simply said that New

York could do that sort of thing.

SMr. Waite. The Adams case if I remember right strongly

intimated t at you have got to raise the question before the

trial, and in the Weeks case they said you did not need to.

Mr. Mesalie. The Adams case was a New York case that went

up on writ Df error to the Supreme Court.

Mr. Wa te. Yes.

Mr. Me alie. They were not deciding, though they said

practically whatever New York said on that was all right. That

is the net effect of that case. In Weeks they were free to

5decide the rederal rule.

Then came a case shortly after that, about 4•18 or 4'19,

in the Supreme Court, which said that while you had to raise

the question before trial, it being called to your attention

that a government agent had sneaked into the man's office and

gotten a job and in that way gotten out the documents, and he

could not know it until the trial, that raising the objection a IJ
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the trial was timely. I think that is what they held, and

along that line it was allowed--a reasonable chance for the

defendant to raise the question if he did not know about it.

Mr. Robinson. That was the clause that you heard me use

when I read it in line 8.

Mr. Medalie. Now, for that reason I do not think we need

deal with it at all, because judicial decision takes care of

that judicial experience, will go along with it or modify it,

and we ought not to straitjacket these things in first.

Mr. Glueck. That is right.

Mr. Waite. It seems to me we ought to have a rule one

way or another so that the matter is settled, even if the rule

simply repeats what has already been said in judicial decisions.

*Of course many of our rules here do simply do that.

Mr. Medalie. It is really a difficult thing.

Mr. Glueck. Yes.

Mr. Medalie. In matters of that kind, it is difficult to

predict what the future experience might teach us by way of

modifying existing rules. I do not think we ought to take a

chance on that.

Mr. Glueck. For instance, suppose that the defendant

does not discover that this happened until after verdict and

judgment. I do not think there are any decisions on that yet,

but after all it cuts to the substance of his case.
if

Mr. Waite. In one state there is a court decision,/that

goes in without objection, you cannot take advantage of it

later on, no matter why you did not object.

Mr. Glueck. Even though he shows that it was no fault

of his not to have known about it earlier?
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Mr. Waite. Yes. It has gone in without objection.

The Chairman. Now, are you ready for a vote on the motion

to strike rule 43 (a) on page 4?

(The motion was agreed to.)

0The Chairman. What is your pleasure with respect to the

last section, 43 (d), on page 4?

Mr. Medalie. Well, have we passed on 43 (a) on the first

page?

Mr. Robinson. We will go back to that.

Mr. Medalie. Oh, all right.

Mr. Seasongood. Like Mr. Coolidge said of the preacher

who preached on "'sin"', I am against it. I am against this

43 (b). I do not believe it is constitutional. I know the

0Chairman does not want any long argument, and I won't make

any. I think it is both unconstitutional and unjust.

Mr. Youngquist. (a) or (b)?

The Chairman. (b).

Mr. Seasongood. (b).

Mr. Robinson. The supplement.

Mr. Seasongood. I think it is unjust because a person

may not be guilty of the particular crime but if he takes the

stand he may be asked about previous convictions, and it is

quite possible the jury will say, ?Well, if this bird has been

in trouble so many times before, it won't hurt to put him in

again," whereas he may be guiltless of the particular offence.

I also think it is unconstitutional, because nobody may

be required to be a witness against himself, and if the court

and/or the prosecutor may urge that there is something against

him from his failure to testify he is in effect required to
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testify. The statute of the United States as I read it before

says that he may at his request and not otherwise,carrying

out the constitutional provision.

We have a special provision in Ohio, which I mentioned

also on this point of depositions, which it might be all right

to refer to for the convenience of the committee. That is

Article I, section 10, which says:

"Provision may be made by law for the taking of the

deposition by the accused or by the State to be used for

or against the accused, of any witness whose attendance

cannot be had at the trial, on which, securing to the

accused means and opportunity to be present in person

with counsel at the taking of such deposition and to ex-

amine the witness face to face, as fully and in the same

manner as if in court.'

I thought the Reporter might have that to follow.

Mr. Robinson. Yes.

Mr. Seasongood. Now this is where it comes in:

"No person shall be compelled in any crimInal case

to be a witness against himself, but his failure to test'fy

may be considered by the court and jury and may be the

subject of comment by counsel."

0 There has been a decision of the Supreme Court of South

Dakota. which I can supply. I do not believe I have it noted

here, but there is one that is reported in T.L.R. 2.

T• Robinson. ... have it.

1.Mr. Seasongood. You have it?

Mr. Robinson. Yes.

Mr. Seasongood. In which it was hold that, in the absence
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of a constitutional! provision the permittin- of the court to

comment or counsel to conmment on the failure of the defendant

to testify is a violation of b's constitutional privilege.

Now, this is 5oing to be one of the most controversial

0 things that you will raise. Tt is not of enough importance to

my mind to warrant inclusion, even if it wcre otherwise sat-

isfactory, because we have been told the United States secures

convictions or at least persons are found guilty or plead

guilty ia 92 or 94 percent, and where you have Sot so much

thatt is useful and good i do not see the use of injectin-g th.*s

controversial question, which Ls very serious. I mean inr the

light of this Bruno case which I referred to before, and what

we know to be the temper of our Supreme Court to uphold to the

0 utmost the constItutional privileges, the DIl" of Eights,

and the ,prlvileges of the c lttzen, i think I t would be a 9 s-

take to include it.

IIr. Walte. LKr. Chairman, I do not need to point out to

th:s group that the unconstitutionality of that provision is

hig",hly disputable, and T think that if we here think that it

1s a desirable provision we ought to leave the question of the

const-tutiLonality to the Court where it belongs, because

there is sufficient urncertainty of its unconstiltut*onality to

just'fy our giuring it approval.

Well, if any of you were present at the ,Imericpn Law

instttute where this provision or a similar provision was

discussed, you may remember that I am very vigourously •il

favor of it, and it was approved at that meeting, but i would

like to suggest this, that if we adopt Pt, as I hope we w1ll,

we meet the objection that Mr. Seasongood raises.
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Lhe basic objection from the point of view of practicality

of such a provision is that if the witness does take the

stand he will be questioned as to his prior convictions on the

ostensible ground of attacking his credibility, andl that is

the reason that is given by many defense attorneys for keeping

their particular witness off the stand.

So I move that if we adopt it we add to it a proviso that

if the witness does take the stand he shall not be cross-

examined as to his prior criminal record.

Mr. Wechsler. Then you have a law as well as a provision.(?)

Mr. Waite. You have a certain amount of loss, and I

question how much loss that is. The question is whether that

interrogation of him as to his criminal record is reallyS
proper. It is really not an ostensible breakdown of his credi-

bility, it is an attempt to get into evidence what is not

properly to be put into evidence--his prior record.

Mr. Crane. I think the amplification of this statute in

our State, which is that they shall not comment, and the judge

shall instruct the jury that they must not draw any inference

of guilt, that it is continuously disobeyed by the juries,

because it is inconsistent with human nature--something stated,

of which the defendant has personal knowledge, and is so

connected with him that he sometimes is the only one who would

know whether it were true or false, and how can the minds of

12 ordinary men, with the transactions as they are conducted in

life, be Impartial to a man who knowing this, having this

special knowledge, refuses to open his mouth?

And therefore I think it works--I know from experience

that it has worked great harm to a defendant, moreso than
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bringing up all his past criminal record, that he has refused

to take the stand, and the attorneys will not take the re-

sponsibility of advising their man not to take the stand in

the big cases, but in the big cases in New York where a man

has refused to take the stand it has damned him and convicted

him more than the evidence against him. If he had come for-

ward and said, "I am guilty. I am awfully sorry. I have made

an awful mistake. Show me some mercy.'' He would probably be

acquitted in spite of his plea.

But when he just went out, kept his mouth shut, and was

through with it, it has worked just the other way, so I am in

favor of this, except I do fear the comment end of it by the

judge and by the prosecution, because that many times is going

to go too far. I would like to see, personally--It is only a

suggestion--that he may take the stand, and the jury may draw

such inferences as the human mind would draw under such cir-

cumstances, but that we had better let it stay there.

When the judge begins to comment and the prosecutor

begins to comment you do not know how the changes will be

rung upon it, will be very unfair. Now the main objection

from my experience is not because of the criminal record but

sad to say of men who have been willing--big men, clean men,

for a sum, or in one instance in a case I was on personally

when I was a young man at the bar where a contractor had a

million dollars for laying sewers in the City of Brooklyn and

he only laid one block, and they indicted him. They said he

had bribed the comptroller. I defended the comptroller.

He never had more than $10,000 in his life. I in my

ignorance of youth supposed he was telling me all about it,
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and his bank account was all right, but they sprung at the

end of the week a bank account of $50,000 or $60,000, and he

said he would go to jail before he would tell where he got that

money--told me so. But now it turned out, and it was true,

0too, that he had never taken a bribe, and I acquitted him, but

all the same he did not tell where he got the $50,000, when I

put him on the stand; but the $40,000--he was a bookmaker for

the mayor and most of the officials of the city, and he had a

list of what he paid them, and letters, and everything else,

and he did not want to take the stand, he would rather go to

jail than peach on all his friends and associates. And what

are you going to do? So there are lots of reasons.

In another instance a father was appointed to protect his

son. So I think it is a wise thing to say, let them draw the

ordinary inference--anybody. If a man does not want to take

the stand, well, it is up to him, and let him stand for the

inferences, but when you come to ringing the changes as a

prosecutor will do--should do, perhaps- in a court, I do not

know; I am afraid of it.

Mr. Youngquist. Mr. Chairman, I was going to say, I think

so long as we have in the Constitution the provision, he shall

not be compelled to testify against himself, we should not by

0 indirection undertake to weaken that protection. So far as

the practical side of it, as Judge Crane has said, in a number

of cases that I have tried in which the defendant did not

testify, I found it wholly unnecessary for counsel to comment

or for the court to comment. The jury made their own comments

after they got into the jury room.

I have never found it to be any serious obstacle to
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getting a conviction in a proper case. About six years ago I

with a group of other attorneys were defending one of the few

cases in which I have been on the defense, a man in a very

important criminal case, and there we had the problem confront-

ing us, whether to put the defendant on the stand or not. In

fact he would have been the only witness. We finally reached

the conclusion that he should not be put on the stand, and

that I think is one of the hardest decisions I ever made, so

far as I was concerned, by reason of my past experience as a

prosecutor and my knowledge that, as Judge Crane has indicated,

the failure to take the stand is the most damning evidence

against the defendant in the eyes of the jury.

So I do not think we need this. If we put it in you may

be sure of one thing--there will be fireworks in Congress, as

brilliant as on any other provision that we undertake to

recommend.

Mr. Seasongood. Fire-works in the Supreme Court.

Mr. Youngquist. We will never get that far.

Mr. Longsdorf. May I add to that, Mr. Chairman? With

apology to Mr. Waite, I know we all want these things in, in

a way that will be just, but I think we ought to be very wary

about passing on to the Supreme Court a doubtful and dangerous

constitutional question that does not come up in the regular

order of litigation.

We might embarrass the Supreme Court by forcing it in the

consideration of these rules to decide a question that is not

ready to be decided, even by implication.

Mr. Wechsler. May I ask a question, Mr. Chairman, about

the operation of a provision of this sort in jurisdictions where
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it is the law? Does the permissibility of this inference in

any way relieve the prosecution of the burden of establishing

a prima facie case against the defendant without the benefit of

this inference?

Mr. Medalie. No.

The Chairman. I come from a very conservative State that

is so conservative that by judicial decision they won't compel

a man who never made a salary of more than $7,500 a year but

who has visible means of from 8 to 10 million dollars to tell

a legislative committee where he got itt So I say it is a

conservative State so far as private rights are concerned.

Nevertheless we have had this statute for 30 or 40 years,

and I have never known of a case where it has worked any in-

justice to the defendant but on the contrary it gives him a

chance that otherwise his counsel might not let him take if

the statute were not there--the very issue that Mr. Youngquist

raised, of counsel having to make that decision.

This statute helps the counsel make that decision.

Mr. Longsdorf. Mr. Chairman, we have in California the

constitutional provision, lately amended in that respect a

few years ago, almost identical with the one Mr. Seasongood

read to you, and the legislature has supplemented it with ap-

propriate legislation, and the judges and the district attorneys

do now comment upon the failure to testify, and I will venture

to say that in my opinion the sentiment of the public through-

out the State approves that, and T think the judges approve it.

I think the concensus of opinion is that by suitable

comment on the failure to testify the court very often pro-

tects the defendant against damaging inferences. i know that
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is what some of the judges think. They have said so to me.

The Chairman. This is the type of question that we could

discuss indefinitely. We all have convictions on It.

Mr. Longsdorf. But we did have to amend our Constitution

to get it done.

Mr. Youngquist. You did?

Mr. Seasongood. So did we.

The Chairman. Are you ready to vote on it?

Mr. Medalie. Before you vote on it I just want to be

recorded on one thing in connection with this. What has been

said about the need of it is due wholly to a belief that is

not well founded.

The prosecution does not lose cases because the defendant

* does not take the stand and the district attorney is not al-

lowed to comment on it.

Mr. Crane. Right.

Mr. Medalie. If he loses his case it is because he

hasn't a good case, it is not a convincing case. Now it is a

fact as everybody here has pointed out that that jury knows

the defendant has not taken the stand if not even a word is

uttered by anybody, that he is the one person who could speak,

and no matter what is said to them by the judge they even go so

* far as to discuss the fact that he did not take the stand.

There is no need for this rule comparable to the dangers

of putting it on the books. Now, as to Mr. Waite's suggestion,

making a concession to defendants, which as I understand is

the English rule, that if the defendant takes the stand he
a

cannot be asked about prior convictions, is nothing but/wind-

fall for habitual criminals and men who have been previously
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convicted. In most criminal cases the defendant does take the

stand.

Now, what you are doing if you put in this additional

proviso is protecting a man with a record, who is going to

0 take the stand anyhow, against an inquiry as to his credibility

or his character, and I do not think we ought to do that.

Mr. Waite. Well, T think myself we ought to do that

independently of this rule, but my suggestion is that we can

get this rule accepted more readily if we have that proviso

attached to it.

Mr. Youngquist. At too great a cost though I think to

the prosecution.

Mr. Medalie. You say that was not the English rule?

Mv'ir. Holtzoff. In England they cross-examine a defendant

as to his prior convictions if he takes the stand.

Mr. Medalle. I understood they do not.

Mr. Seasongood. I understood not.

Mr. Waite. That was my understanding.

Mr. Crane. They have it limited in some way, I know

that.

Mr. Seasongood. Yes.

Mr. Holtzoff. There may be a very recent change.

Mr. Crane. I agree fully, just speaking from experience

and not from books, that there is difficulty witb convicting

a defendant when he does not take the stand. The evidence

must be strong enough to convict him, and this present rule

now works greatly to his detriment if he does not take the

stand. I am sure of that, and yet it does seem ridiculous that

we could not put into the English language what absolutely
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takes effect, for reasons I have stated, that the jury make

that strong evidence against him when he refuses to answer the

accusation, the facts of which he knows.

Mr. Youngquist. There is nothing in the rule, is there,

0 Fred, outside of this supplement to 43 (b),dealing with con-

sideration of the fact of his failure to take the stand?

Mr. Robinson. No, there is not.

Mr. Youngquist. Mr. Chairman, if there is no other motion

pending, to bring it to a head I move that we--

Mr. Waite (interposing). I have a motion, Mr. Youngquist,

that before we pass on this, to adopt it or reject it, we

amend it by adding the proviso, if he does take the stand he

shall not be cross-exarinhed as to his previous criminal record.

Mr. Wechsler. May i ask If 1Professor Waite would accept

an amendment to that proposal, that further consideration be

given to other protection with reference to impeachment that it

might be desirable to provide?

Mr. Waite. Why, certainly.

Mr. Wechsler. I am not sure. I intended to support that

motion, but I am not sure that the single item of protection to

which you have referred would satisfy me.

Mr. Waite. Yes, I would be very glad to accept that.

0The Chairman. You have heard Mr. Waite's motion.

(The motion was LOST.)

The Chairman. Are you ready for the motion on the rule as

it stands? We have a motion to strike.

Mr. Youngquist. Yes.

Mr. Glueck. I move it be stricken out, Mr. Chairman.

Mr. Youngquist. Second.
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Mr. Crane. What is the motion?

The Chairman. The motion now is to strike this rule (b)

as written.

Mr. Noungquist. The supplement.0
Mr. Fobinson. Just one word, here. It is not my duty

to speak for or against it, but it is my duty to report to the

Committee I have not had a chance yet because the discussion

has not called for any information from the Reporter's office,

but I shouJld say this is presented because it has been recom-

mended from a good many sources. All the crime surveys have

endorsed this proposal, and the various studies such as the

Attorney General's survey of crime, and the studies of the

judicial section of the American Bar Association, so there is

quite a b t of popular sentiment on the matter, that I thought

I ought to mention to you as no doubt within your consider-

ation.

One ther point has not been mentioned that I can state

briefly. At the meeting in New York in June, at which general

problems were considered by the annual conference of the

Second Judicial Circuit, the question came up of the effect

of the present state of the law in police activities, and the

view was stated there or pointed out that "third degree" by

0 police ofricers has a distinct relationship to this rule,

that the ,xistence of the rule, the absolute immunity of a

defendant from making any statement or being called upon to

answer an thing in a court tends to cause police officers to

beat them up and otherwise violate their rights, because a

defendant can say, "You can't make me talk. I don't have to

say anything. If I don't talk now it can't be commented on
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later in court." That relationship was commented on and dis-

cussed wit4 pyrotechnics on both side.

Mr. Crane. Who was telling you that? Who was telling you

that?

Mr. Robinson. I am sure I remember who.

Mr. C~rane. Did he ever have a criminal case in his life?

Mr. R1obinson. Oh, yes.

Mr. •oungquist. Where was this? at the conference?

Mr. Crane. The man was most strongly imposed upon, I

reply. Wbhat was that?

Mr. Robinson. The National Commission on Law Enforcement

and Observance,.is the chief source of that view.

Mr. Medalie. I think it is a paper view not founded on

experience with the police.

Mr. Crane. I do not think that is any reason for it.

Mr. Dean. If he were beaten up wouldn't be be much more

V inclined to tell about it on the witness stand?

Mr. Crane. Surely.

Mr. Robinson. Oh, no. That is not the question, at all.

It is not matter of his not wanting to tell about being

beaten up.!

Mr. Medalle. The Commission is supposed to have studied

this constitutional question very thoroughly, and therefore

they said "They will beat the fellow up before they get to the

court."

Mr. Robinson. That is a very striking statement of the

views presented to the Commission.

Mr. Dean. Have you considered the fact that the way that

is now worded, "comment by the court," that it produces a lack
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of uniformity? If I were a judge and I were commenting on it,

I would make an entirely different comment on his refusal to

take the stand.

Mr. Crane. That is the point.

Mr. Dean. To-wit--I would say, "Gentlemen, he may have

very good reasons,"--I would say it underlined if possible--

"for not taking the stand.'" Now that is one form of comment.

Another form of comment by the court would be adverse to

the defendant. In other words, as it is now written--and I

think I have seen it in other forms--I do not recall--that

inference may be drawn on something.

Mr. Robinson. As to form, this is a form commonly pro-

posed.

Mr. Holtzoff. I would like to supplement Mr. Robinson's

enumeration of the various organizations that have endorsed

this proposal, by saying that the Attorney General of the

United States has on a number of occasions recommended legis-

lation similar to this proposed rule.

Mr. Robinson. Successive attorneys general.

Pir. Holtzoff. Successive attorneys general.

Mr. Crane. What has happened to them? What has happened

to the recommendations?

Mr. Holtzoff. The bill did not pass.

Mr. Medalie. I think that is a good caveat for this rule.

Mr. Dean. I think that is the best argument against it.

Mr. Orfield. I would like a point of information. The

code of evidence of the mnerican Law Institute suggests the

Reporter's rule as Rule 201. I was wondering what the 1941

meeting had done with that rule.

The Chairman. Do you remember, Mr. WaitS. Were you at
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that meeting?

Mr. Waite. I could not hear Mr. Orfield's comment.

Mr. Orfield. What did the 1941 meeting of the American

Law Institute do with the proposed rule of the code of evi-

0 dence, section 201, which states the Reporter's rule, does it

not?

Mr. Waite. Yes. During the period I was there they did

not get to it, and I do not think they got to it afterwards. I

am not sure of that. I might say this, that at an earlier

meeting of the Institute the matter was brought in by the

committee. There were 9 on the committee, and there were 7

different ideas as to what should be done. Some of them

thought there should be no comment. Some of them thought that

everybody should be allowed to comment. One man thought the

judge should be allowed to comment but nobody else. Another

one felt the prosecutor should comment but nobody else. An-

other thought that only the counsel for the defense should be

allowed to comment, arid if he did comment then the others

might be allowed to make comment.

Well, the matter came to the floor of the Institute and

was very vociferously if not intelligently discussed and the

ultimate vote as I remember It was 92 to 45 in favor of the

0 rule as it is proposed here.

Mr. Crane. Why not go the whole way with it? A judge

from the northern part of the State came down to New York City

to hold court and they gave him the criminal court, and so

when the prosecution closed their evidence the defendant's

counsel arose and very respectfully said, "We rest." "Well,"

he said, "aren't you going to put any evidence in?" He says,
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"No." "Well, then," he says, "I shall have to direct a verdict

1of guity"--which he did. (Laughter.)

I was requested to go see him and tell him this was a

i criminal c se--which I did.

Mr. echsler. If the jury is permitted to draw the in-

ference which Judge Crane calls the "normal inference" and if

the court is to be permitted to comment generally on the evi-

dence, thel I do not see the plausibility of refusing to per-

mit the court to comment upon this item of evidence, because

actually the failure of the defendant to take the stand is

now becomi g an item of evidence in the case, which as a matter

of logic it is; so I should think that the particular pro-

II vision here with reference to comment should go out in any

event and that we should take up the general problem of commen

by the cout when we get to it, since there is a power to com-
by the ~

1; ment in th federal courts now.

On the other hand, with reference to the substantive

provision itself, apart from the comment part of it, I find it

hard to make up my own mind, for this reason: Everybody

agrees that an inference is drawn. The effect of the rule

that it shall not be drawn is that the jury is required to

disobey th• instructions of the court or else an occasional

jury which is conscientious abides by the instruction of the

court, with the result that certain inequality is produced in

the administration depending upon that one fact about the

attitude of the particular jury.

On the other hand, in spite of the fact that I am there-

fore disposed to favor this on some conditions, if it stands

in its nude form as at present without protection that Prof.

Wa t's" ...... .... .injected ... .. it 1 should feel obliiged t
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oppose it, because it amounts to compulsion.

(The question is called for.)

The Chairman. All those in favor of striking the rule

under discussion say aye.

(With a show of hands, the motion was agreed to.)

Mr. Crane. Now, I am voting that way just at present.

I think sometime perhaps something will be done with it, but

I think we had better not get into this mix-up just now when

we are preparing something for the Supreme Court, and let it

develop sc as to be taken up later on by an addition, if

sentiment is strongly in that direction. The American Insti-

tute is txying to deal with it. The American Bar Association

is.

Mr. Waite. Mr. Chairman, a while ago you suggested we

might brirg matters in the alternative to the Court. I myself

feel that we are making a great mistake in rejecting this.

I think it will bring criticism on our whole proposal. We will

be considered unduly conservative and anachronistic, which

will hurt everything we have done.

At ary rate there is undeniably a very strong sentiment

outside of this room in favor of some such provision as 43 (b)

I would lke to move therefore that the Reporter be authorized

0 to bring in an alternative section for submission to the Court

Mr. Clueck. Second.

The airman. An alternative to what?

Mr. Vaite. That is, bring it in in two forms.

Mr. 'echsler. An optional section.

Mr. Waite. An optional section such as we brought in

and authorized him to bring in in one other respect--I have
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forgotten now what it was.

The Ohairman. i arm wondering how we could do that. Tn

the other instance, we a.reed that the subject matter should

be co'Tered but suggested two ways in whiJch it might be covered.

Now, here, by a very oroponderant vote, the Coimmiittee have

indicated a desire not to cover the subject. The matter might

be canvassed by taking the matter informally up with the Ch!ef

Justice to see whether he would desire to have us submit it

for their consideration. O'ur report of course to theo will be

confidential and they can tell us -rery briefly whether they

want it in oir not.

.r. Wechsler. Kr. Chairman, I wonder . f we could hýve a

separ 7" 15ot0 on I-r. W1a' to's prooosal -as a procosal rather

thean as in urcindricat'

The Chairman. I see no objection to that.

Kr. Wechsler. That is, that there be a rule of the sort

that v•r. Waite has "n mind, whi cch will convey maybe the same

th' ag, but there mighlt be some opposition to the amendment

by some people who prefer Lh's proposal In its present foomt.

TI e -hairman. K'. lvaiLe moves that !oule 43 (b) be

subi.ii tted in the presentG form, plus--

Kr. VIE-te (interposing-). Plus the proviso ogoiLst cross-

exai~at on ,is to hL 5s orevious Peczorid.

11r. Glueck. You mean you 'wint Lo make L brioader.e do you

not, Kr. Wechsler?

1.r. Wechsler. Furt-ier pvrote ction as to circe chrient, to

veally tniik Lhrough the irpeaclmant problem so that what we

would do in effect "s A his---we woulc -ot close our e-es to

the fact that juries draw these inferences, and bhat to set
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ourselves steerf!y agj.sL ",airin.g jur _es draw the inf erences

may be asking more oi- human nature than. we can ask, w-ith the

result that we get into a situation which in practice -is aa-

doxical and unequal L• adr"nistration. but which on the other

hand facing the problem as such would attempt to worl< out uIro-

tectLons Cor the defendaat with reference to the great problerrt

of Ji.peachment, where I thj§ k the real problem exi sts, and T
am aot content to see it corliCne:i to a crim-na 1 record, because

i think there are other situatlons in. which the defendant 1-s

in an unpopular posit_*ot. whele if hO takes `h- stand hT can

be cross-examined in a way that will ,destroy him on an un-

justifiable ground.

[Kj?. Glueck. Suppose for instance this were limited to

comment by the court, and suppose Lhe court were requuirerd Jn

line with what Mr. Dean suggested to comment on the various

reasonable interpretatlons of the defendant's failure to take

the stand; he m.ght have good reasons as well as a bad one,

and so forth. Now, that is the sort of thing you have in mind

I take it among the various possIble protections.

Mr. Wechsler. i can see a provision of this sort whIch

in actual administratioa would be a very civilized thing and

which would avoid what seems to me the sham of the present

situation. I am not 1rmpressed with the argument that we

should not sanction this because it happens anyhow. The very

fact that it happens when it is not now sanctioned by law seems

to me to point to a problem that calls for very serious

attention, and therefore I have in mind that it mtiy be possible

to devise some method of dealing with the problem that will

be true to the facts of lIfe and will not significantly diminish
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the burden that the prosecution has of establishing a case

without this inference, and stLll will avoid the sham of the

present situation and protect the defendant.

The Chairman. Now, you have heard the motion as made by

0 IMr. Waite, enlarged by Mr. Wechsler.

(The motion is LOST.)

Mr. Glueck. in general, Mr. Chairman, are we precluded

forever from reconsidering certain aspects of this whole

business?

The Chairman. Oh, no.

Mr. Crane. I am very doubtful about it. I wrote just

the other way to Mr. Holtzoff when I wrote him with reference

to this. I am very much perplexed about Lt. I do not know,

0and I am just voting this way now to be safe, that is all. I

would like to see it discussed further on more information,

or perhaps have them speak to the Court about it as you suggest,

to see how far we should go in adopting a question of this kind.

! think it is not answered by saying that some of the

States are using it, because I would like to see what happens

in more of our large populous cities.

Mr. Longsdorf. Mr. Chairman.

The Chairman. Mr. Longsdorf.

4Mr. Longsdorf. May i explain my No vote?

The Chairman. Well, I do not think we need it, because

these votes are all tentative.

Mr. Longsdorf. Well, all right, then.

The Chairman. And that goes to this motion and to all the

other motions. I do not think any of us should feel bound,

having voted one way, and that you have to continue to vote
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that way. I think it all ought to be left entirely open.

Now, may we dispose of the rest of this rule? Is there

anything else?

Mr. Robinson. Paragraph (a), 'Form and. Admissibility."

The Chairman. Going back to page 1 of the rule.

Mr. Robinson. Rule 43 (a), page 1, admissibility. The

only question that should receive your consideration is in

line 5. "Admissibility under the" should be " under the

Constitution and laws of bhe United States," just leaving out

the bracket and substituting "laws" for "statutes".

Mr. Medalie. Why do we need this subdivision?

Mr. Robinson. Well, that is just for you to decide.

Mr. Holtzoff. I think this is very desirable for this

* . reason, George, because the Civil Rules have introduced more

liberal rules of evidence than have ever obtained or pre-

vailed in the federal courts heretofore.

The civil rule--and this is the same--provides that if

either under the federal or the state law evidence is admissible

it may be admitted. In other words, whichever of the two rules

favors admissibility should prevail in the federal courts.

Mr. Medalie. Well, that is the question of privilege.

Mr. Holtzoff. I beg pardon?

Mr. Medalie. Confidential communications. Suppose the

federal law is, as some people consider,illiberal. That is, it

is a rule of exclusion.

Mr. Holtzoff. Yes.

Mr. Medalie. And the state law permits it, or the other

way around, which is supposed to be the liberal rule.

Wiginore thought rules of exclusion sometimes were exceedingly
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enlightening.

The Chairman. The rule that lets evidence in is the

favored rule.

Mr. Medalie. That is what this rule provides for?

0 Mr. Robinson. That is right.

Mr. Holtzoff. Yes.

Mr. Medalie. That is supposed to be the more liberal

attitude? By "liberal" you mean letting it in?

Mr. Holtzoff. Yes.

Mr. Medalie. That does not necessarily mean liberal.

The Chairman. Oh, no.

Mr. Medalie. That might be conservative rather than

liberal. I think they bit off too much in the civil rule.

0 Mr. Wechsler. Well, anyhow, Mr. Chairman, the problem

is not the same here as it was in the Civil Rules. I can see

a reasonable basis for the rule that in civil litigation to

favor admissibility in general is sound, if the exclusionary

rules, except those that are so universally accepted that they

everywhere obtain, do more harm than good; but I do not see

that in criminal litigation at all, because there are a number

of rules of evidence which are special rules designed to take

account of the special protections that are required in crimin-

*al cases.

For example there is a rule of evidence enacted by Congress

which has been interpreted to preclude the admission of

evidence obtained by wire-tapping. Under this rule we would

adopt the law in those States that holds the evidence admissible,

and thus abandon the policy of an act of Congress because some

particular State happens to have adopted a different policy
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with reference to its own courts. I do not see how for a

moment we can on all the complex issues of criminal evidence

once and for all favor admissibility wherever there is a rule

sanctioning admissibility, even though that may have merit in

0civil cases.

I do not pass on that at this time. I think we have no

escape from following one of three courses of action. I think

we can leave evidence entirely alone under these rules. There

is no compulsion on us to take them up. I think second that

we can examine the special rules of evidence in criminal cases

that exist in acts of Congress or by federal decision and de-

cide whether we want to change any of them, or propose that

any of them be changed, or, third, we can develop a code of

evidence.

Now I think the third proposal or possibility is as im-

practical as the first--I mean, is as impractical as this ap-

proach. I think the first is a practical view of it but may

result in leaving untouched problems in connection with which

we could be helpful.

Therefore I would propose that the problem of criminal

evidence be surveyed by the Reporter with attention to whether

or not there are particular rules of evidence in the federal

0courts that ought to be touched by the rules. If there are

we can consider them, when the question comes up. For example

there is a special rule of evidence in perjury. I think it is

an utterly nonsensical rule of evidence. I think it should be

abolished.

I have in mind the two-witness rule and further question

as to the possibility of obtaining a conviction by proving
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inconsistent statements of the defendant. I think perhaps

that second aspect of the rule was demolished by the opinion

of Mr. Justice Murphy at the last term; I am not sure. That

is typical of anachronistic rules of evidence in criminal

cases that survive in the federal system. If we can get rid

of them perhaps we ought to do it, but I do not think we ought

to follow this method, and I do not think we ought to draft a

code of evidence and perhaps we ought to leave the whole sub-

ject of evidence untouched.

Mr. Youngquist. If we do that, what rules of evidence

will prevail?

Mr. Wechsler. Those rules which now prevail. There is

I admit the same doubt in particular situations, 'whether the

federal rule prevails or whether the rule of the State in which

the court is sitting prevails.

Mr. Youngquist. Normally the rule of the State in which

the court is sItbing prevails, but then we have these consti-

tutional prohibitions such as we are adopting, which you

mentioned, which modify the State rule to that extent.

Mr. Wechsler. There may be other special statutory

rules that supersede.

Mr. Youngquist. Yes.

Mr. Medalie. When you talked about perjury you really

were not talking of rules of evidence. You were talking about

a rule for testing the sufficiency of a case.

Mr. Wechsler. Well, I think it is a rule of evidence.

Mr. Medalie. Is it?

Mv. Wechsler. I think it is.

Mr. Youngquist. No.
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Mr. Medalie. I should not call it that.

Mr. Wechsler. It is a rule.

Mr. Medalie. Let us take the accomplice rule we have in

States. You cannot go to the jury unless the accomplise has

some form of corrobobation.

Mr. Youngquist. Yes, that is right.

Mr. Medalie. Also on the corpus delicti, you have got a

rule that is not the rule of evidence but a rule requiring

certain evidence before you can go to a jury.

Mr. Crane. You have got to have some corroboration.

It is half past 12.

The Chairman. Judge Crane's motion prevails.

(Whereupon, at 12:30 p.m., the Committee recessed until

1:30 p.m. of the same day.)

JI
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NJC
AFTERNOON SESSION

The proceedings were resumed at 1:30 o'clock p.m., at the

expiration of the recess.

Present: Same as the morning session.

The Chairman. Let us proceed.

Mr. Crane. I made a suggestion in reference to this

question of the evidence in criminal cases by quoting or refer-

ring to what we had in the State of New York, saying that the

rules of evidence in civil cases are applicable to those of

criminal cases except as modified by this code, and I should

think that that would cover it here and would take in the rules

of evidence in civil cases in the Federal courts and not leave

it open to something that the States might have.

Mr. Medalie. You now have rules of evidence in civil cases

covering the practice in Federal courts. That rule is a rule

which also abrogates rules of evidence in the Federal courts

where there are rules of exclusion, whenever there is a state

rule that is a rule of admissibility.

Mr. Crane. Can we improve on it?

Mr. Medalie. I thought we said we did not want this kind

of thing in which the state courts could admit evidence excluded

under existing rules or statutes.

Mr. Crane. You have to adopt rules applicable in the

criminal courts.

Mr. Medalie. If you adopt no rules of evidence, you adopt

whatever existing rules of evidence are in criminal cases in

the Federal courts.

Mr. Youngquist. Isn't this the situation now? The applic-

able rules in criminal cases in the Federal- coubts are those of
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the state courts except as they may be affected by a specific

Federal statute, such as wire tapping that we spoke about?

Isn't that the case?

Mr. Medalie. Yes.

Mr. Dession. I think that is changed a little. In a

general way they are supposed to be following the rules of the

States, but I think the fact is that the Federal district

judges are feeling fairly free to pick and choose. I think their

are developing a common law of their own. I do not mean that

they are not following the State in a good many instances, but

I do not think they feel obliged to whenever they do not like

the state rule.

I am bothered by this section because this restricts your

Federal court where there is a state act, where usually there

won't be -- in general there is no statute. Now, the alterna-

tive is to follow the law of the State.

Do we want to tie the Federal judge down to the rule of the

Darticular State in which he is sitting? I do not think so. I

would rather leave him free, as he is now, to work out the best

comimon law he can.

The Chairman. How about the Tompnkins case? Trouldn't that

come in?

0 Mr. Wechsler. I do not think the Tompkins case comes in,

because they are prepared to proceed with this as a procedural

problem.

Mqir. Seasongood. I feel ver7 definitely you should not,

along the lines suggested by Mr. Wechsler before luncheon, adopt

the Federal rules on that in the United States courts. The

difference between civil cases and criminal is manifest.
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Under the case of Erie against Tompkins it is intended

that questions of law shall be tried by the laws of the State,

in order that the removed case may be reached with about the

same results as if it had not been removed.

In criminal law you are dealing with crimes, and your

Federal law should be uniform, and your man should not be found

cu_ ty under one state of evidence in one jurisdiction and not

in another. It works against uniformity in your Federal

cases.

The Chairman. But have we anything that can be called a

Federal code of criminal law?

Mr. Seasongood. Well, maybe we should have some, as

suggested, but I Co nnt think any blanket. talnC over the rules

of the State would be consonant with the idea of Cetting uniform

ederal Dractice. I think it would be a very happy result if a

thing were a crime by reason of some particular evidcnce in one

circuit and not in another.

Mr. Wechsler. If it might be a solution, Mr. ?hairwan,

i should like Lo advance this tentatively and hesitantly: Take

the following action. First have a study made of tyrpical

Federal evidence problems, in which I assure you there are some

p)roblems, and have them brought to our attention for our consid-

eration and oerhaps for a settlement by oarticular rule; but

there will ineviably be a large residue of nroblems that will

not receive attention in that way, and those we would not want

to take up in detail.

They could be handled not by this kind of adjustment, but,

following Mr. Dession's surgrestions, b7 following ths Coneyal

rule in the Funk and Kolfle cases.



567

That would be one to achieve relatively broad conception

of adrmssibtlty, but would still require the consideration by

the courts of oarticular problores as they crise, free from the

limitations of the oarticular state rules in the jurisdiction

2 in which they are sitti_nrý.

In other words, we would say we cannot develom a Pederal

code of evidence because it is too b-_f a job. It is a job as

bij as the rest of the undertaklng, but we can sLt forth a

formula which would set the stage for such, and that is preciSe!7

what the Sur)reme Court had in those two cases.

11r. Youngquist. Wouldn't that have the dsadvantaýe that

neither the United States Attorney nor the attorney' for the

defendant would ever know whct he is -oin- to be confrcted with?

..r. Wechsler. That is the situ.tion at the oresent time,

.r. Younquist, and we will continue it.

fir. Yotungquist. If' I understand correctly, the judges are

supposed to follow the state rules of evidence.

Hr. Wechsler. Subject to the qualifications that were

read into that duty by the Punk and Wolfle cases.

Mr. Younrquist. U Low extensive will the qualif'ications be?

Mr. Wechsler. Well, as I recollect -- and it s difficult

Lo phrase this simply- -- the_ oint of those cases was that -the

0 judses should be free to follow rules which have achieved

dominance In the system throu7hout the country, without regard

to whether they are applied in the particular jurisdiction in

which the court is si 1t-tin;• - or, moere specifically., whether nhey

were enýolied in 1789, which was the crucial test in the earlier

cases.

1r. Glueck. What do they1- mean byr "dominance"l in that
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States for this rule?

1ir. Wechsler. No. I thinik what they meant is this. You

might have a cormon law rule of evidence which time had cast

into the discard. The statutes indicated that there had been

large-spread acceptance of another rule. The Federal courts

were to be free,without legislation, to accept that view, but I

do not think it was conceived of in terms of a counting of

heads, but in terms of judicial practice.

The Chairman. Didn't it mean, roughly, to follow the

majority rule as laid down in Wigmore?

Mr. Dean. Plather than Wiamore himself.

Mr. Holtzoff. W.Tigmore is in the minority a great deal on

those controverted questions.

Mr. Seasongood. That is no objection. A minority is very

frequently right.

Mr. Youngquist. I do not see why we should establish a

different basis for the admissibility of evidence than that

established by your civil rules, with a single exception, that

we should 7ive effect to the specific Federal statutes relating

to the exclusion or admission of evidence.

The Chairman. Wouldn't it be well, though, in view of the

suggestion that we ought to have some of those specific situa-

tions before us, to have a study made and pass this for the

time being?

Mr. Holtzoff. I would like to ask a question. If we

follow the civil rules it just occurs to me that, for example,

in such a case as admissibilit7 of evidence illegally obtained

a Federal court in New York would have to admit it and a Federal
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court in some other State would exclude it. That would be an

undesirable result.

Mr. 1Jechsler. Precisely. That is the trouble with this

proposal.

Er. Dean. I think that this A. L. I. Code that is being

prepared is the first intensive effort to make a code available.

T think it will be available in a few months.

hIr. Wechsler. There is a tentaiive draft available.

11r. Dean. And that would justify us in passing this thing

a while, together with the other reason mentioned.

The Chairman. All right. We will pass Rule 43 tentatively,

while the study is being made by the reporter.

Mi. Holtzoff. I think Rule 43 (b) and (c) deal with a

different topic, and I am wondering whether the action just now

taken should not be limited to Rule 43 (a), because Rule 43 (a) /

is the only one that relates to admissibility of evidence.

The Chairman. Let us consider 43 (b). Is there anything

in there that is objectionable?

Mr. Seasongood. in line 18 it says that the Government

mayT call a oerson who is adverse and cross-examine him. You

cannot do that with a defendant. He does not have to testify.

!,1r. loltzoff. I think ,that means a hostile witness. I

think that is what this means.

Mr. Youngquist. It means a person other than the defendant.

Mr. Holtzoff. Perhaps that could be clarified by, using.

the word "hostile."

The Chairman. "Call a witness other than the defendant."

3ir. Younrauist. We had been using the word "adverse'
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contradistinction to the word "defendant. I thinl: that is

sufficient.

The Chairman. Is there anything further on (b)?

If not, are there any suggestions on (c)?

Mr. Longsdorf. Did we pass (a)?

The Chairman. No. (a) is resubmitted to the reporter.

Is there anything' on (c)?

Mr. -easongood. Well, at some place we have got to

consider this thing that has been iaised about not limiting

cross-examination to a matter brought out in chief. Is this

the place for that?

M-,,. Robinson. That again was a thin- of great controversy

in drafting the civil code, you know.

Mr. Holtzoff. My recollection is that the civil rules as

originally submitted to the Supreme Court gave a broader scope

of cross-examination, and the Suoreme Court changed it before

it promulgated the rules and adted that provision about not

limiting cross-examination to matters brought out in chief.

Now, I presume that action in changing the proposed rule

was approved by the Supreme Court, and I do not see why it

should be any different or broader in criminal cases.

Mr. Seasongood. I do not, either.

The Chairman. There is nothing on (c).

Is there anything on (d)? I take it not.

1.r. Dession. Just one question. Would there be any

advantage in -iving the court power to require affirmation by

the witness rather than an oath where the court had reason to

believe that an oath would not mean much to a oarticular

witness?
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Mr. Robinson. It is a little hard to amend that (d) in

order to bring that idea out.

Mr. Dession. I have two thoughts on the question of an

oath, and one I do not advance too seriously, because I am a

little doubtful about it myself, but I would rather get rid of

the oath and get the magic element out of it, and have everyone

affirm, but I do not suppose that that is a matter to be worried

about too much. I think it would make it a little more modern.

My other question is whether the court ought to be able

not to accept an oath in some cases or require an affirmation.

Mr. Robinson. In other words, leave it up to the court

rather than up to the witness? This leaves it up to the witness

to choose.

Mr. Dession. I would not require him to take an oath.

My point is, would it be well not to allow him to take an oath

when he wanted to let him take an affirmation instead?

The Chairman. In other words, the court would loot at a

man and say,"Well, it does not mean anything to this bird. All

we will have to take from him is an affirmation."

I have had judges in the middle of an examination suggest

that the witness perhaps would like to be resworn and start

afresh.

Mr. Robinson. Before a jury?

The Chairman. Yes.

I am afraid that would be a very hard rule to write out,

Professor. Do you want to t•y it?

Mr. Dession. Well, you say at the option either of the

court or the witness.

Mr. Holtzoff. If a witness has not much regard for an oath,
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he is not going to have any regard for an affirmation.

Mr. Dession. I suppose not.

Mr. Holtzoff. Why have an affirmation?

Mr. Dession. I suppose that would work with a man who

is religious or a liar. Of course, if he is a liar he would lie

anyway. I suppose the purpose of the oath is to catch that

fellow who is worried about the oath and who would lie other-

wise.

The Chairman. Is there any question on (e)?

Mr. Medalie. Why do we need it, except that it is in

the civil rules, and I wonder why we ever needed it in the civil

rules? Whatever created the adoption of that as a civil rule?

It is just what judges and lawyers ordinarily do. We do not

* need a rule on that.

Mr. Longsdorf. Sometimes you do it by documentary

evidence.

,ir. Medalie. The things they are allowing in (e) are

things they are always doing.

The Chairman. Except in some jurisdictions they have a way

of saying they won't receive anything on a motion that is not

either documentary or taken from a witness in open court.

RULE i444

0 The Chairman. All right, gentlemen. We will pass on to

Rule 44.

Mr. Robinson. Proof of an official record.

Mr. Seasongood. I do not want to be obstreperous, but 43

(e) says:

"When a motion is based on facts not appearing of

record the court may hear the matter on affidavits."
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Suppose it is of record. Can't you supply it by affi-

davit? Suppose you plead former jeopardy or something that is

a matter of record. Can't you -out that in?

Mr. Robinson. Doesn't the next rule take care of that?

0It is proof of an official record. That proof of an official

record happens to be the same as the civil rule. You notice

a long list of United States statutes on 4ule 44 to the left,

in which many special statutes have been passed to authenticate

or provide for the admissibility of official records from

various Federal officers.

It may be hoped that we can provide by general rule, such

as 44 (a), that official records of that sort may be admissible

without special statuteal. That is one object of the rule.

4 Mr. Seasongood. Well, that is just how it is admitted,

isn't it -- the form of authentication of offici'al records? Why

can 't you just make a motion and report it with an affidavit and

attach a certified copy of the record? This says only on matters

not of record.

The Chairman. Well, if you have an authenticated copy don't

you hand that to the court without any-,,- affiJ,_davit? It sneaksl _ for

itself, and you won't need an affidavit if you have a record, or

the record might be a record in the present cause, and the court

would have it before him and would not have to have it authenti-

cat ed.

1r. Seasongood. No. It takes judicial notice of its own

records. Well, maybe thaL is hypercritical.

Mr. Longsdorf. I would lik-e to call attention to that

recently enacted statute making composite records admissible

when proved by one foundation witness, instead of calling every
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person who contributed to the making of the record. That is a

pretty important statute, and it opens the way to proving records

of that kind without calling a multitude of witnesses from all

over the land that they made the oricinal entry which went into

the record.

Mr. Robinson. Is that official records?

I r. Lonssdorf. No. I think that includes private as well

as official records. The orivate records would have to have

foundation neroof by the persons who made the origin±nal entries.

iJ.r. Hollzoff. Thee is an Act of Con-,ress,rassed three

years ago, which governs that.

rir. Robinson. We have that statutory assistance for us now,

which lets in the k-ind of evidence that was very difficult to

0 get heretofore.

The Chairman. Is there anything further on (b) or (c)?

Er. Medalie. Are you dealing with Rule 415, Subpoena?

The Chairman. 44 (b) and (c).

If there arc no su-gesttions on those, we will proceed with

Rule45

RULE 45

Mr. Robinson. Here ag-ain it is felt that the procedure

under the civil rules would be the same. It could very well be

the same for criminal cases. So far we have not found any

reason for differing.

1r. Medalie. There is only one question that. Would be

raised, and that is the quashing of a subpoena for the production

of documentar-T ev dinc6, C:

"Condition dfenial of the motion u-eon the advancemeni

by, the poerson in whose behalf the subpoena is issued of the
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reasonable cost of nroducinC the books, rapers; br

Ciocurien ",s.

NTow, tha will be a great burden on -.ndia,-en-s or rpoor

dcfendants or those who have extremely 1ýiTlimted funds. It i"s a

custom to produce reco•-s. If they r et into the habit of coming-

into court and ask7in7 them to pay their exroe.nses, you are Jo~n,

to have difficult -, because many of the ..m Cannot comly with that.1

111r. ohbinson. 0-, course, thi- !s in t•h-- discreUIon of the

liedalie. Yes.

-r. R obinson. Can't it- protect an indigent defendant?

Mr. Medalie. 1,1ell, it rmi,:ht.

Ir. RIobinson. In cases where the court feels that the

party can pay, I sum)?ose it could be well ordered.

Hr. lIedalie. Well, you have some difficultu with ta.

Suppose a man is tried in Trenton and -there is a record in

Kobokcen, and he has not the money to par for f -o7_1 the cartin- of a

load of documents. There is nothinn to indicate here how that

can be loolked afte.r.

I.1r. Youn,-ouist. Doesn't th1e Government: na' the cos C ofl

subpooenaing- witnesses for an indf,'ent defendant?

K1r. T-ltzoff. Only, the witness' _fee, but not the cost of

preparing, voluminous documents. They cay- .onl,- the m:'learie anC

Cthe fees for a wicnnss' atte ndance.

1,1r. Piedalie. But there are def•e•ndantIs w•ho are net indi-

~ent s; they are simnTr roor.

Yio. Younjquist. r that provision for reasonable costs

in the civil code now?

Er. KLoltzoff. It is in the civil rules now, I think.
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I have considerable doubt as to whether this is -roper -or the

criminal rules.

dr. Youni-,'uisf. Has it ever been the -orectice, prior to

the adrt.•opioon of the ci-vil rules, to pay reasonable costs?

Eli 2. iotzof. Oh, no. It was along in 1938 when the

ci-vil rules were adooted.

Mr. Medalie. Of course, even orior to the adomotion of

the rules, whenever there was a burdensome or an oppressive one,

usually issued b1,y7 the Government in the couise of an `nvesti-a-

tion before the -rand jury- and it tool: iractlcaally all of a

man's or corporation's records, a motion would be made to

supp,-ress or modif , the subpoena or to relieve the witness of

much of the burden of it. That has been a recognized rractice.

Mr. Youn-quist. Oh, yes, that would be nropcr, but- has it

ever oaid the cost?

Nr. Medalie. I never heard about it.

r.2 Yunpquist. I never did, either.

Mr. Medalie. Iow, of course, it is recent. If someone

wanted me 'o cart my librarýr and my files down to a courthouse

in Philadelphia, I thin!: I would like to be paid all the packin?

exoenses and the cost of the truck and evwrytin'.n else.

Mr. Robinson. I think that Feeral Statute 653, u 45,

pafe 3, to the left, would helD to take care of that. It is a

statute for indifent defendants.

1Mr. Medalie. The trouble is they- are not all indifrent.

A man makinl fifty or sixty dollars a week is far fromindoont,

but he cannot afford those expenses. A small businessmanrsm17i_ns;

5,,000 a year is not indigent, but he cannot afford such thi.n-s.

iMr. lloltzoff. T is limited to the witness fees. It
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would not apply to such costs as carting a lot of materials

down to the courthouse.

Hr. YounCquist. The trouble is t frst clause limits it

to witnesses.

n2. Itedalie. Tow, there are Coinn to be a lot of nice

oarties on this that the Government is going to pay on anti-

trust preliminar7 inquiries before grand juries. They have not

been paying that, have they, except witness fees?

IHr. Robinson. Do you think the court will mate them pay it?

Mr. Eedalie. The Court cannot say that the Anerican

Teleohone & Telegraph Company is not going to be paid for it.

Mr. Robinson. It is left to the option of the court.

1ir. Medalie. I think some day some of these terrible

corporations are going to raise a question about it.

Mr. Youngquist. I do not think theri is much danger about

that.

Nr. nedalie. You mean they are too anxious to sue the

Government?

Mr. Youngrquist. I am impressed by the statement you made

that the defendant who is not indigent but poor may be subjected

to what to him is a burden.

,r. Medalie. It is easy enough for him to parcel out some-

thin' which is maid in installments, but this has to be paid for

at once.

The Chairman. Tell, is there a motion one war or another

on this last clause?

Er. Orfield. I move that it be stricken altog:ether.

Mr. Holtzoff. I second it.

Mr. Medalie. I think there ought to be another provision,
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"may quash the subpoena or modify it or give the witness any

other relief that is reasonable." For example, instead of

having to produce all of his ledgers or all of his correspondenc2

over the last sixteen years.

Mr. Youngquist. Tould not the word "modified" be enouqh?

Mr. Medalie. Yes, "quash or modify."'

The Chairman. Are you ready for the vote? All those in

favor of the motion as modified say "Aye.'"

(There was a chorus of ayes.)

The Chairman. Opposed, "No." (Silence.)

The motion is carried.

Mr. Longsdorf. Is it desirable to make any provision for

releasing papers which are of great value or immediately neces-

sary to the witness, for instance, a promissory note of value,

not due but which may become due and require presentment, and

be tied up in court, or current records or corporate records?

I have never been able to find anything in the books that

disoose of that question or give us much guidance.

Mr. Medalie. I think that ought to be covered. It really

represents a definite evil around Federal courts.

Mr. Lonr-sdorf. There was one case where the7 dragged all

the books out of one State and paralyzed the business, not onl-

in criminal cases but in civil cases.

Mr. Medalie. It is a burden in criminal cases, because

during the nrogress of investigation it sometimes covers many

months, and not infrequently a year or more. Government counsel

has papers brought into the Crand jury and keeps them.

Mr. Holtzoff. Iwould like to know what right we have to

keep :he papers.
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1Kr. Medalie. The theory is that it is a grand jury record.

I doubt that it is a sound theory. It will be brought up in

discussion if we do not cover it, and I think we ought to do

something about it.

Mr. Lonrsdorf. We had some books that went upo as original

exhibits on anneal one time, and through some unaccountable way

theyr got lost. They were engineer's handbooks of great value,

and he never did get them back.

The Chairman. Is there any way now of requesting such

documents once in possession of the grand jury?

11r. Medalie. You can make a motion, and you get a cold

stare from the judg" e, district attorney, or United States

Attorney, who assures them that they are being worked on.

Mr. Holtzoff. I do not think that is true in all districts.

In some districts you won't get a cold stare.

Mr. Dean. There is a recent decision of the district court--

I do not know whether it -is reported -- in the fertilizer

•-trTc•-f INorth Carolina, where the grand jury impounded some

records, and they were in the grand jury's custody until the

time for trial.

Mr. Holtzoff. Suppose the term of court had ended and the

grand jury had adjourned?

Mr. Dean. I think they were deposited with the clerk of

the court, but they were in the custody of the grand jury.

Mr. 11edalie. Actually, the United States Attorney keeps

those oapers. There is a reason behind that. In a mail fraud

case if you returned the papers to persons who produced them,

you would never see them again. On the other hand, there are

any-number of reputable peoplelho produce papers and can be
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trusted. Also, photostatic copies can be made.

Mir. Youngquist. Doesn't that leave it discretionary with

the court?

Mr. Medalie. Yes, but I think if we stimulated the court

with something to indicate that, it would be better.

The Chairman. Do you want to formulate a proposed rule?

Mr. Medalie. I had better write one overnight. I would

rather not do it by casual dictation -- anything that is as

complex and technical as this. That might not cover every

situation.

Mr. Dean. There are two suggestions I want to make. Is

Rule 45 designed to apoly to grand jury subpoenas?

Mr. Robinson. I think so.

Mr. Dean. That is what I assumed, but I wanted to make

sure.

It is also assumed by everyone that knows subpoena process

runs out of the commissioner's office? Is that correct?

Mr. Robinson. It is not provided for here.

Mr. Dean. I just wondered if it might not be read that

way and whether we should not make it clear.
/

Mr. Robinson. Sometimes it is issued -othe clerk of the

court under the seal of the court. The commissioner has no seal.

Mr. Medalie. That raises another question of practice.

Now, in New York we do not go to the clerk and have him write

out the name of the witness that is to be subpoenaed, and I do

not think that the defendant in a criminal case ought to be in

the position of telling the Government whom he is subpoenaing.

The Government does not tell him who they are subpoenaing.

The defendant ought to have the right to issue subpoenas.
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He can get the form from the clerk. In practice in criminal

cases in state courts that certainly works.

Actually, in the Southern District we do not have the clerk

write who is going to be subpoenaed. He has forms and he uses

forms.

Mr. Robinson. The clerk will sign those forms in blank.

Mr. Medalie. Yes, and I do not like to have him put in the

6 position of getting the name. Why should a subpoena for a

witness be issued by a clerk in the year 1941?

Mr. Robinson. Don't you think that, much as it is done

in state court practice, the clerk can sign the subpoena in

blank?

Mr. Me alie. In New York -- I suppose everywhere else --

attorneys issue their own subpoenas.

Mr. Holtzoff. I think that is a minority, just in New York

Mr. Medalie. I think that is a minority that should be

enlarged.

Mr. Seasongood. I do not think so.

Mr. Me alie. You would provide that every witness should

become a ma tter of record?

Mr. Seasongood. It is with us. You have to leave the name

with the clerk.

. Mr. Ro binson. You can see the return at the marshal's

office.

Mr. Se• songood. Yes. You can see the praecipe for the

i; witness.

Mr. Youngquist. Under (c) the issue may be made by any

person who is a party and there does not need to be a return.

Mr. Longsdorf. May I call attention to what we left
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standing in Rule 4? The warrant shall be signed and dated by

the clerk, and so forth. That is all you want in the subpoena.

Nr. Medalie. What is the point in having the clerk issue

a subpoena?

0 Mr. Holtzoff. Yell, he should issue a subpoena duces tecum,

so that the attorney does not issue a long, broad subpoena.

Kr. Eedalie. Getting back to our practice in New York,

that is exactly what we do.

MIr. Holtzoff. But you do not do it in the Federal court.

Mr. Medalie. The clerk does not protect anybody by issuing

a subpoena duces tecum or the ordinary personal subpoena. No-

body gets any protection by what the clerk does. What is

accomplished by the clerk's issuing the subpoena practically

and actually on the say so of the lawyer? I thini: it is a very

archaic thing.

Mir. Holtzoff. Isn't it intended to protect against

unscrupulous lawyers/t abuse of process?

Mr. Iedalie. Well, an unscrupulous lawyer goes to the

clerk and says, "Give me a subpoena duces tecum," leaving in

blank the documents to be produced, and then he puts down

enough to fill a warehouse.

Where is the protection to the honest witness? I do not

think that that practice gives protection to anybody. I do not

see why lawyers cannot be trusted.

On the other hand, a person who receives a burdensome

subpoena can always move to have it modified. Even if it was

not provided, he would still have that right.

Why should a lawyer have to run to the courthouse? I will

go back to my district. Suppose he lives in Hudson, Columbia
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County. The nearest Federal courthouse is exactly three and a

half hours away by train or automobile. Why should he have to

Zo to the clerk of the court and Set subpoenas, especially if

the case originated in his locality, and he can serve people

4 there. WThy should he have to do that?

Mr. Gluock. Doesn't he send his office boy, anyhow?

Mr. Medalie. Well, a lawyer in Hudson, New York, cannot

lightly afford, because of the client he is likely to represent,

to incur the expense of a railroad ticket to New York and back.

Mr. Youngquist. I think you must have a subpoena issued

by the clerk as a foundation for contempt proceedings.

Mr. Medalie. if we provide that yrou do not need to do

that, youcan Co ahead with that. The foundation for the con-

4tempt proceeding is the fact that the person has been served

and you have proof of service.

1.r. Younquist. Of course, you do it in effect, but should

7ou vest a private person with such powers?

Mr. Modalic. He has such powers, except in form.

1Nr. Holtzoff. That is the New York Sitate uractlce.

Mr. Pledalie. it works.

M,1r. Youn.Squist. In Minnesota we got a suoboena in blank,

whether to a person or a subpoena .uces tocum, fil1 in the name

of the person, fill in the documents or objects that wewant

broucht in, and serve it ourself. The clerk issues the subpoena

under the seal of the court, and we fill in the name and

material.

If we want to make a return, we can. That would be neces-

sary if there were to be contempt proceedings. Otherwise we do

not.
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Mr. Medalie. See what happens in a New York case. The

lawyer takes a pad that is full of subpoenas, ordinary sub-

poenas, and subpoenas duces tecum, fills it in, sometimes

attaches a long list of typewritten sheets giving the details

of what he wants. A process server serves it. No return is

made. You do not need a return.

If thE witness shows up, well and good. If the witness

does not comply with it when he takes the stand and produces

only part of the papers, you show it to the judge, offer it in

evidence, or whatever you wish.

If he fails to appear, you make an applicatinn to

the court n your affidavit of service with a copy of the

subpoena, nd the court takes appropriate action.

There is no mystery about the clerk issuing it, particu-

larly when we know that the clerk really does not have anything

to do with the subpoena except give someone a blank piece of

paper with his own name on it and the seal of the court,

collecting a fee on it.

Mr. Waite. I agree with Mr. Medalie that it is only a

matter of form, but I think it is a very important matter of

form.

If John Citizen gets an order from Attorney Joe gilch

down in the next corner to appear in court at a certain time

and testify, he says, "Who the devil is Joe Zilch? I am not

concerned ith orders from him."

But if he gets that same subpoena from the clerk of the

court to a pear and testify, his mental reaction is extremely

different.

Mr. Medalie. Now, this is what happens in those subpoenasf

Lf
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accordins to New York statute. The clerk issues the subrcoena,

an de can ITsP.ue i-U in the naraie of the court, and also on a

sub-oena duces tocu p h- -uts down the name of the ucde. All

-ou are dealing w•,*ith then is the form of the subnoena.

ITr. Waito. I arree with you as eo the matter of foirn, but

is an extremely important mater of for-- whethr the man

subpoenaed is order_•ed to annTear over the name (f the cleri of

the court or over the name of the 1awyore Joe Zlch.

,r. Nledalie. WhIat difference does It make If it has the

name of the Justice of the Supreme Court, whose nfame is written

in the subpoena and whom he has never heard of? 1e is allowed

7 to add the !ud-e ' name without -oinm. there

The Chirnan. The attorneys< in my Statý issue subpoe-nas

attested by the Chief Justice, and we s-i-n the name of the

cler. of the court and we si-n ouo own name. Were there an-T

abuse of the subpoena power, the -muislmlent of the law'-er is

vey, much more than ordinar-,- routine infractions of rules,

because the court realizes it -s somethin- subject to abuse.

i have never known of any man in twenty-five years, exce-pt one,

who was -ounished. for that.

1r. Waite. It comes out ostensiblyor over thec name of the

clerk or some official. That is what i am driving: at. I

understand that HIr. .edalie'S proposi:-ion is that any officil

name is completely• dispensed wiLth.

Ir. Hiedalie. No. Put that in the sub-oena to .ve "t all

the form and the pDomp it needs. They are printed.

IMIr. Waite. Perhaps T do not -et t-he -o in
The Chairman. We have evern- e•xcpt the actual -*r'na-

.Cure of the clerk, and that is siy-,ned by-, somebody other than
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the clerk•.

1.ir. 1,aite. I misunderstood.

Er. Medalie. it was not the form of the subpoena I was

concerned with. I was concerned with the need of going to

0'the clerk and oayin, the fees for the issuance of papers Lhat

the lawyer could issue himself in exactly the same form.

Ir. Youngfuist. i misunderstood you, too.

14r. Medalie. i see no need for going to the clerk. T

think that outside of metropootan areas this thing would be

just as much appreciated as it is in our largo cities, where it

is easy to go to the clerk's office.

Mr. Crane. Mlay I ask, with reference to that practice,

where the clerk does issue the subpoena and you want ten or

fifteen, does he have to sign every subpoena?

The Chairman. Yes.

Mr. Youngquist. With us you may write in any number of

names in a single subpoena.

The Chairman. But the subpoena is signed by TGhe clerk

per a deputy clerk.

Mr. Crane. He si-ns one subooena with all the names in.

Mr. Youn:quist. He signs one subpoena in blan!k, and the

attorney may write in the names he likes in the oririnal

4 subpoena.

MIr. Crane. When you come to serve it, you serve him with

a copy?

Mýr. Youngquist. Yes.

Mr. Crane. What is the value of the clerkt's signature?

MIr. Youngquist. Mly understanding was the same as

Mr. Waite's) that the subpoena was not to bear the name of the
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clerkl or court, simply the name of the attorney.

The Chairman. Precisely the same form except that the
cler doe tht clrl o--h

clerk does not si-n his name -- either by the clerk or the

deputy -- but his name is si,-ned b-r the attorney who issues the

subpoena. He puts his name on the right and his own name on

the left.

Mr. Hedalie. Or with the name of the judge.

M-Jr. Holtzoff. 1-e do not sisn the name of the clerk in

the state courts.

Mr. Medalie. That is right.

Mr. iLoltzoff. Only the attorney's name.

Mr. Medalie. Th-at is right.

Mr. Holtzoff. But we attest the Justiceý of the Supreme

Court.

Mr. Medalie. As a matter of fact, I cannot even tell you

now what the form of a subnoena in Now York is, because people

come when you serve them, and I do not thin!. anybody looks at

it exceot as a direction to come to courý, and the-, would be

scared to death not to come.

The Chairman. I hnow the one in Delaware better than the

one in my own State. It says, "Fail not in penalt7T of fifty

pounds."

Er. Youngquist. I move that 45 (a) be rewriPtten to

conform to that suggestion.

Mr. Seasongood. In our district you always have

subpoenas issued by the clerk. Wobod-T fills them in later.

You have a praecioe for the subpoena mentioning- for whom you

want the subpoena, and the clerk turns it over to the marshal

for service.
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The only advantage of this other method is that nobody

!kows who the subpoena is for. You ou-,ht to know. If ýTOU know

the Government has subnoenaed a witness, then you do not have

to subpoena him also. I do not see why there should not be

disclosure on both sides as to who the witnesses are.

Mr. IMiedalio. Is that really the purpose?

Mr. Seasongood. I do not knmow if that is the purpose, but

it is the result. You do know who is subpoenaed. There is no

use of having double subooenas.

Mr. Youngquist. The whole purpose of the subpoena, as I

see it, is to bring witnesses into court.

Mr. Medalie. I think originally the clerk issued them be-

cause it was good business for the Government or the ..in., or

whoever it was, and he collected fees.

There is another thins broken down now. Your office boy,

if he is over 18, can serve a subpoena for you. You do not have

to depend on the sheriff or the marshal. If someone in your

office wants to serve it, he will do it at 2 a.m. The marshal

won't.

Mr. Youngquist. The return of the official is nrima facie

evidence of the service. You get a party who is not official,

an office boy or someone likhe that, and there may be a question

* as to the validity of the service.

Mr. Medalie. That does arise occasionally, but rarel>, i

thinm it is negligible, however.

Mr. Dean. You have the contra~t of two mothods in the

Southern District of California, because there in the state

courts all processes are served by boys in the office. Yhen I

was office boy I stayed up all night waitinC to serve people who
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were at the theatre. But when you went into the Federal court

you could not do that. You had to make out your oraecipe, and

the marshal served the subpoena, and the clerk issued it.

Mr. Seasongood. The marshal will serve the subpoena.

40 The armn You must have a good marshal. I hate to

think what would happen in some of the districts if 7ou had to

wait for the marshal to serve a witness who did not want to be

served.

Mr. Seasongood. We have no trouble in getting' process

0 served. They are very accommodating and will go at any time

of the day or night.

The Chairman. Well, now, there is a motion, gentlemen.

Is there any more discussion?

if not, those infavor of the motion made by Mr. Youngquist

say "Aye."

(There was a chorus of ayes.)

The Chairman. Opposed, "No." (Silence.)

The motion is carried.

Is there anything further with reference to (b)?

Mr. Dession. I wonder if thereought to be anything

governing the procedure that follows bringing this stuff in.

I do not think there is any problem where you are not dealing

with large volumes of papers, but where you have a large number

of papers there is a divrsity of rulings.

If a person calling for those cannot see them until the

witness is on the stand, it is very time-consuming. Some courts

that I know of make orders for inspection before trial. I do

not know that there is any uniformity of practice on that, and

I am not so sure that there ought not to be some rule.
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1,1r. Holtzoff. You cannot have insoection before trial in

a criminal case.

Mr. Dean. There was one particular case where subpoenas

were issued at the instance of the Government, the trial date

being fixed. There were three truckloads of documents. The

Government then insisted on an inspection of all of these

documents. The judge in the meantime had postponed the trial.

We fought off the inspection of these documents prior to the

trial and then moved also to change the return date of the

subooena.

i think there is sometChing to be said for it in the case

of a large number of documents and inspecting them for some

reasonable amount of time before you actually put them in.

Mr. Holtzoff. I thought the techunical rule is that when

you subpoena a document and the document is produced that does

not 2ive you the privilege of inspecting it before you put the

witness on the stand.

1,1r. Dean. This was an inspection two months in advance.

The Chairman. I am curious to know what was the origin of

that right to inspect it two months in advance.

Mr. Dean. The subpoena was issued and the trial was to go

on May 5th, but it did not. We did not want to give them up.

The judge said to give the custody of thera to the clerk. We

said all right.

The Government said, "We want to look at them."

The judge said, "All right."

The Chairman. Where did the judge get that right?

Mr. Dean. I do not think he had that right, but he ruled

against us.
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Mr. Holtzoff. I do not think you have a right to look at

them until the witness who was subpoenaed comes to the stand

with them.

Mr. Dession. That is the decision Judge Caffee followed

in the Aluminum case. That is the only decision that deals

with the subject. The court dictated an opinion, and it may be

published.

Mr. Holtzoff. I think if you had declined to obey the

rull 1nd taken a chance of being cited for contempt you woild

probably have gotten a reversal.

Rr. Medalie. They were being tried in Lexington,

Kentucky, and it was not desirable to create a local fuss which

would prejudice the jury prior to its being empaneled, which

0 would put you at a disadvantage.

Er. Dean. That question may arise where it is not so

much in advance, but a few days.

Mr. Dession. in the Aluminum case wu have another kind of

problem. There the court felt that hW had to look at every one

of these papers and see what he thought the Government was

entitled to see. That is all right if you have a few papers.

I think the rule as laid down in most jurisdictions was

based on having only one contract or letter. There is no

problem on ;hat. The court can look at that and see whether

it should be produced, but ifyou are dealing with a truckload

of documents, you have a problem as to how you are going to

work this out.

I think there is a problem here with regard to which

there should be some kind of rule. I am not orenared to say

what it should be.
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Mr. Medalie. I think we can risk something like this,

and perhaps it can come back for discussion if we like the idea.

Can't we provide that the court can make such provision for

inspection by a part7 calling the witness or any other party•

S prior to the witness' taking the stand as to the court may seem

fair?

I think that Zives fairly wide discretion to the jid7.ce and

it is fair to counsel and lets the other side in on it.

The Chairman. If you do not, you will waste an intolerable

amount of time in cases where there ape lar7e volumes.

Mr. Hedalie. I think the average judge will ask you,

"Why didn't you look these things over before you put the man

on the stand? Don't' examine these documents now. Put them in

evidence, if you know what you want to out in."

I think it would "ive the judges power they would like t

have.

Mr. Dean. Under that rule could a subpoena be issued for

crior to the trial date?

Kr. Medalie. No. It should be issued for the trial

date, but while the witness is waiting, 7ou can look at them

or have your associates look them over.

Mr. Gluech. Make it a little more specific.

0MKr. Medale. Prior to call-ng the witness.

Mr. Glueck. I think you had bettor leave that to the

draftsman.

Lin. Miedale. Your idea is correct. I think it ought to

go in. As a matter of fact, witnesses are subpoenaed to come to

court on a particular day. You do not know whether "ou are

noin7 to call them that day or on the hour of their arrival.
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You do not control that.

,r Youngquist. Shouldn't you, in tae tr-clad cas

P-h for an orcpe to be -ormitted i.nspoctcof. .ri.P c: the -'-

of trial?
L'r. Modalie - would be very desirable.

Er. Rob bnson. How, in order to do t.h atit is necessary

to call a --rand jury. This would avoid that... They .. un the

device in -he tobacco case 'hat met that situation.

The Chairman. It might be necessary to be represanted

b y a martr in some case instead of a mere attorney;.

Mr. Pledali, it _is not an eas,r thine to tell the secL-e-

tarv of a corporation that he ought to e to jal 1 in the

interest, of the orinci;Dnl, in the meantime adverotisin2_ be the

loca _ty that the officer of the corooraton i's -oinn to .JaIl

Sunder...ta.nd the motion is that a rule ca•orrin, _ h Ic L dCas

under discussion be -oresonted?

Th-je "hairman. That, has been acootoed.

11ax on
2:s

2:50
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Max.
fls.
Cin. The Chairman. Yes, I agree with that.
2:30pm
9/10 Now, that brings us to (d).

Mr. Seasongood. Have we got through with this other?

Mr. Holtzoff. Should not that be revised in connection

with the revision of deposition procedure, Mr. Chairman?

The Chairman. No.

Mr. Holtzoff. We took action yesterday to provide for

deposition procedure, and this relates to that.

The Chairman. But this would stay here under "subpenas,"

and this is in fact a subpena.

Mr. Glueck. One type of subpena.

Mr. Medalie. Well, this says, "A subpena commanding the

production of documentary evidence on the taking of a deposition."

0Well, that is all right.

Mr. Seasongood. In (c) you have got here that you have

to tender the fees for one day's attendance and the mileage

allowed by law. I think, again, that might be pretty onerous

for a defendant without much money.

Mr. Holtzoff. That is the present rule.

Mr. Seasongood. For any defendant in the federal courts?

Mr. Holtzoff. Yes.

Mr. Seasongood. It is very unjust, I think, because sup-

pose he is acquitted; he cannot recover costs against the

United States.

Mr. Holtzoff. Yes, but suppose the witness is indigent

or poor and cannot pay his railroad fare to the place where the

court is going to be held.

Mr. Dession. That is a frequent problem.

Mr. Holtzoff. That is a very frequent problem.
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Mr. Seasongood. Well, the way it is usually done, by the

ordinary statute, or at least our statute in Ohio, is that if

he demands it you can.

Mr. Dean. I think that is a good suggestion. If he

demands it or requests it. If he is acquitted, in that event

he will go down to get his mileage fee.

Mr. Holtzoff. I know, but the poor man may be very dumb

and not know his rights.

Mr. Dean. But he is not so dumb that he says, "How do I

get there?"

Mr. Holtzoff. What?

Mr..Dean. He is not so dumb that he says, "How do I get

there?"

Mr. Holtzoff. There have been cases in Tennessee and

Kentucky where some of these mountaineers walk fifty miles

to court because they have no money.

Mr. Medalie. And collect mileage; that is the point, is

it not?

Mr. Holtzoff. What?

Mr. Medalie. And collect mileage.

The Chairman. In the technical sense.

Mr. Seasongood. It is different in a civil case, I think,

because you get your costs from the other person, but if you

are in a criminal case you have the constitutional requirement

that he may have process for his defense, and here you make him

pay the process, pay under all circumstances, and if he is

acquitted he cannot get it back.

Mr. Youngquist. That is a burden that every citizen is

subject to.
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Mr. Seasongood. Surely, he is subject to it.

Mr. Waite. I should like some information from somebody.

Are we talking now about (c)?

The Chairman. Yes, 45-

Mr. Waite. I want to talk about that. I did not realize.

There is not much to it,apparently, about just what I had in

mind. The last section, as I understand, provides that if the

Government thinks I happen to have seen a bank robber in New

York they can subpena me to come to New York at my own expense,

in the hope of eventually getting it back; but if I have not got

the money and have no way of getting there, is that the present

practice? That is what I wanted to ask.

Mr. Medalie. I think you can go to the marshal's office

of the district in which you were subpenaed, and he will give

you your mileage; is that not it?

Mr. Holtzoff. Actually there is no difficulty over it,

because the deputy marshal has money that he will advance to

the witness. Technically, the Government witness does not

collect or is not entitled to mileage until after he appears;

but if he is a person who has no money on which to travel, the

marshal will advance him the funds while he is serving the

subpena, and there never is any practical difficulty on that

*point.

Mr. Waite. There are a great many persons who assume that

they have got to obey orders of the Federal Government under

any and all circumstances. Is there any reason why this rule

should not be changed to provide that the fees and traveling

expenses should be tendered?

Mr. Holtzoff. You mean in the case of Government witnesses?
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Mr. Waite. Yes, I think particularly in the case of

Government witnesses.

Mr. Holtzoff. Well, the only difficulty is the present

accounting system of the Government, that you would have to

Srevolutionize the accounting system in order to comply with

that kind ca direction.

Mr. Medalie. That is true.

Mr. Waite. I think the Government could change its

accounting system more easily than many indigent witnesses

could find the means of travel.

Mr. Holtzoff. Well, but actually the marshal will advance

the money and take it out of the mileage later on.

Mr. Waite. Then, if he can do it actually, I do not see

why we should not provide in here that he shall do it actually.

Mr. Seasongood. This actually says he need not do it.

Mr. Holtzoff. He need not.

Mr. Waite. Yes.

Mr. Holtzoff. Of course, what this does is to perpetuate

the existing rule.

Mr. Seasongood. Well, we are finding fault with it.

Mr. Waite. I should like to support Mr. Seasongood's

motion on that point.

5Mr. Dean. What is it? To strike the last sentence?

Mr. Youngquist. Is it not the general practice in the

states as well as by the Federal Government that the fee and

mileage need not be tendered to a witness subpenaed under that

statute?

Mr. Robinson. That is right.

Mr. Youngquist. That is the rule in Minnesota.



596

05

Mr. Holtzoff. That is the general rule, and you pay him

the mileage and the fee after he appears and has testified.

Mr. Youngquist. I should not like to see ua -depart

from so well-established a practice. I imagine one of the

reasons for requiring that individual parties tender the fees

and mileage in advance is to make sure that the witness will

get it, and of course if he is subpenaed by the Government he

knows that he is going to get it, and the practical aspect of

it from the viewpoint of indigence of the witness is taken care

of, as Mr. Holtzoff says, by the advancing of the funds by the

marshal*

Mr. Waite. Not always, thxoug)4 Mr. Youngquist. I have

known people subpenaed who did not realize that they could get

0it in advance, who in one case had to borrow money from a

personal finance corporation for two or three percent a month

interest to get it, in another case borrowed from friends with

a great deal of effort and trouble.

Mr. Youngquist. Well, I should suppose those cases would

be so rare that we should not make a rule.

Mr. Waite. Well, is it not a good rule anyhow? That is

what I am getting at.

Mr. Seasongood. Why do you want an affirmative rule that

0you do not have to do it? Then maybe the marshal would say,

"I will not give you anything."

Also, you have "or agency thereof." Well, what is an

agency of the United States is a very elastic question on which

there is great diversity of opinions. You have the Federal

Reserve Bank, the Reconstruction Finance Corporation, and there

are a million agencies of the Government now. Why should they
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get these special benefits?

Mr. Holtzoff. I do not think that is really applicable

in criminal cases.

Mr. Youngquist. Neither "officer" or "agency" should be

mentioned.

Mr. loltzoff. No.

Mr. Youngquist. It should be "on behalf of the United

States."

The Chairman. By consent those words on line 25, "or

an officer or agency thereof," will be eliminated.

Mr. Youngquist. There cannot be a prosecution by anything

but the United States.

Mr. Crane. Does not that language, "need not be tendered,"

0give rise, perhaps, to the claim that it need not be paid?

Mr. Seasongood. Yes. There should be a positive rule

that you do not have to do it. The marshal says, "Here you

have rules, and all inconsistent laws are repealed, and I do

not have to give anybody anything."

Mr. Holtzoff. No. It says "need not be tendered." It

means need not be tendered in advance.

Mr. Crane. I read it that way, but it might not be so

construed by others.

Mr. Holtzoff. The same rule is in the civil rules, and

it has not been construed that way. It has been construed as

meaning that you do not have to tender it in advance.

Mr. Crane. Then why not add that, that it need not be

tendered in advance?

Mr. Holtzoff. I think that would be an improvement, the

words "in advance."
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Mr. Crane. Yes.

Mr. Youngquist. I do not think it is.

Mr. Crane. Well, that is what I mean by it. Tautology,

but all the same it makes it clear.

Mr. Youngquist. You use the word "tendering" four lines

above in the context, which makes it plain that it shall be at

the time of the service.

The Chairman. "need not be so tendered."

Mr. Holtzoff. Yes.

The Chairman. You want to tie it back to the preceding

sentence?

Mr. Holtzoff. Yes.

Mr. Robinson. All right.

The Chairman. Now, is there any further discussion on

this section?

Mr. Waite. I think there is a motion, Mr. Chairman. If

I understood Mr. Seasongood, he means to move to strike out

that last sentence, and I should like to support it and urge it.

The Chairman. It has been moved and seconded that the

last sentence of section (c) commencing on line 24 and ending)

on line 26 be eliminated. All those in favor of the motion

will say aye.

S (There was a chorus of ayes.)

The Chairman. Opposed, no.

(There were a number of noes.)

The Chairman. I shall call for a show of hands of those in

favor of the motion.

(There was a show of hands.)

The Chairman. Nine. Carried.
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Mr. Seasongood. I do not want to keep up a continuous

conversation, but I do Just want you to have in mind that you

are going to change a practice of long standing by this first

part of that rule. As I say, it will come as a great surprise

to the Ohio practitioners to say that a subpena in a criminal

4 case can be served by anybody now, and not in the way that it

has been done since time immemorial.

Mr. Youngquist. Why should there be any difference between

a civil and a criminal?

Mr. Seasongood. Well, there is not. They do not serve a

subpena. The marshal serves all subpenas in civil cases too.

Mr. Youngquist. Not under the civil rule. That is

specific. This is identical with the civil rule.

Mr. Holtzoff. I-wonder if I might move to reconsider the

vote just taken. This vote is going to cost the Government a

lot of money, because you frequently subpena witnesses, and

then you find your case is going to be continued, and you

notify your witnesses not to come. Now, if in the meantime

you have paid your witnesses fees, I think in the course of a

year it is going to mean to the taxpayers a whole lot of money,

and it will mean a lot to the anti-trust people.

Mr. Seasongood. How about the defendant? Will he

subpena his witnesses the same way? He is less able to do

it than the Government, which has lots of money to throw

around.

Mr. Dean. He is only one.

Mr. Holtzoff. Well, I will not press it.

Mr. Medalie. I think what is going to happen is this:

When this draft comes to the court, the Attorney General who J
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represents the court says they cannot afford to have that

sentence out, and it can go back.

The Chairman. On the front of this building the slogan

is, "Equal justice."

Mr. Medalie. All right.

Mr. Crane. This marble palace of justice.

The Chairman. (d). I have a feeling that I have been

up to (d) two or three times lately. I may be slipping a little

bit here.

Mr. Robinson. I am sure.

The Chairman. I think I am to (d).

Mr. Seasongood. I am sorry.

The Chairman. All right.

Mr. Seasongood. Perhaps I talk too much.

Mr. Robinson. You made a statement, did you not, Mr.

Holtzoff, about it a minute ago?

Mr. Holtzoff. What?

Mr. Robinson. Did you not make a statement about (d) a

minute ago?

Mr. Holtzoff. The only statement I made was that perhaps

you want to take it up with the rest of the immbers,.

Mr. Robinson. Oh, that is right.

The Chairman. I think we can dispose of it here. It does

not bear on the substance of the deposition; just the subpena.

Mr. Glueck. I should like to inquire about the reason for

the magical "40 miles" now. Of course nowadays--

Mr. Youngquist. That is probably one day's travel by

horseback.

Mr. Glueck. 40 miles a day. You can do that in an hour
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almost.

Mr. Holtzoff. That, of course, is the civil rule.

Mr. Glueck. That does not make it holy.

Mr. Holtzoff. No, it is not ancient. It is recent.

Mr. Glueck. I mean they must have considered it recently,

although I do not know whether they did or not.

Mr. Youngquist. The civil rule does not have that. It is

150 miles.

The Chairman. No. A hundred miles.

Mr. Holtzoff. That is for trial, not for deposition.

40 miles is in the civil rules.

Mr. Glueck. That is a horse-and-buggy rule.

5 Mr. Youngquist. "40," at the top of page 2, line 3-

Mr. Holtzoff. Yes, that is in the civil rules. I have

seen that in the civil rules.

Mr. Youngquist. It says "100 miles."

Mr. Holtzoff. No. "100" is in the case of a subpena

for trial. In the case of a subpena for deposition it is 40.

The Chairman. Yes.

Mr. Youngquist. Oh.

The Chairman. That is where we are in error.

Is there anything under (e)?

Mr. Holtzoff. Under (e)?

Mr. Medalie. Well, you have got the same subpena for a

hearing or trial.

Mr. Holtzoff. I think under (e) perhaps there is an

inadvertence. A subpena in a civil case--and this one is

copied from the civil rules--runs only within the district or

within a hundred miles, but a subpena in a criminal case today
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runs throughout the cucntry, and we certainly ought to change

(e) to correspond, to Ziwith the present criminal rule.

Mr. Robinson. That is right.

The Chairman. Then I assume that the same change that

will be made with respect to the service in (c) will be made.

Mr. Youngquist. (c)?

The Chairman. Yes.

Mr. Medalie. Will you get the provision here for all

issuance of subpenas by courts?

The Chairman. That is what I mean.

Mr. Medalie. Oh, that is what you mean?

The Chairman. The same change.

Mr. Youngquist. Oh, yes.

Mr. Glueck. What are we going to do about this mileage

business?

The Chairman. The 40 and 100 miles?

Mr. Glueck. Yes.

The Chairman. I think they are adequate, don't you?

They can fix the place of taking depositions almost anywhere.

There is no excuse for asking a man to go outside the county.

Mr. Glueck. Then why not 50 instead of 40? That is all

I am asking.

Mr. Medalie. It is easy enough on the taking of a

deposition; you ought to be as near to the man as you can go.

Mr. Youngquist. But down in Texas you may not find a town

within 40 miles from the place of service.

Mr. Medalie. True enough, also, about New Mexico and

Arizona.

Mr. Youngquist. There ought to be substituted " a reasonable
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distance."

The Chairman. That would be dangerous. Do you know, Mr.

Tolman, what dictated "40 miles"?

Mr. Tolman. I am trying to find what it was. I think

it came from some statute. Yes, here it is.

The Chairman. Yes; 648 Code:

"No witness shall be required, under the

provisions of either of sections 646 or 647 of

this title, to attend at any place out of the

county where he resides, nor more than forty

miles from the place of his residence, to give

his deposition; nor shall any witness"-- and so forth.

Mr. Glueck. What is the age of that statute?

Mr. Medalie. Well, this means that.

Mr. Youngquist. Horseback days.

Mr. Medalie. You can require them to attend.

The Chairman. It was before they had the buggy, even:

1827.

Mr. Medalie. As you have it here, no matter what distance

he travels you may require him to attend within the county in

which the service was made.

The Chairman. That is right.

Mr. Medalie. If you are taking him out of the county they

do not want you to move him more than 40 miles, which is about

the width of most small counties.

Mr. Youngquist. I think that is right.

Mr. Longsdorf. Not in California.

6 Mr. Medalie. Then you keep them within the county.
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The Chairman. Is there anything further under (e) (1)

and (2)?

Mrs. I dalo. Yes. Nov, *at about this 100-imile limit?

Mr. H)ltzoff. I understood that that waa to be changed.

The subpen& runs throughout the United States.

Mr. R binson. Yea, that is changed.

Mr. M dalie. All right•,•

Mr. Yuaagquist. Where is that?

The 0, * anruan. It is ,in line 49.

Mr. Youngquiat. Oh, yea.

Mr. R binson, Any place within the United States.

Mr. Diian. In the secmd line why is the word "hearing"

in there? Should it not simply be "trial'?

0 Mr. I dalie. You might have a hearing on a motion for

the suppre gslon of evidenoe. You might have a hearing on any

motion.

Mr. Dian. That is rigbt.

Mr. Odalie. Whether the court refuses to hear witnesses

or not.

Mr. R binson. That is right.

Mrs Longsdorf. What is It that comes out there, may I askp

in (e)0

The Chairman. Line 48 will read, "hearing or trial may

be served at any place within the United States."

Mrs. Lngsdorf. Within the United States.

The Chairman. And then the following two lines come out.

Mr. Rbinson. Since these rules will be applicable to

territory outside the United States, I suppose we shall have to

make some rrangement about that.
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Mr. Longsdorf. The process would ot have any validity

outside the United States.

Mr. Medalie. It operates only if the Attorney General

wants them in. The defendant cannot get anybody outside the

0 United States prior to subpena going to the consul. We have

that here, have we not?

Mr. Youngquist. Yes.

Mr. Medalie. That is on what page, Rule 45 of the left-

hand sheets?

The Chairman. Here it is.

Mr. Robinson. The civil rule.

Mr. Medalie. The Act of July 3, 1926, is what arose out

of the oil cases.

Mr. Robinson. Yes, I think that is it.

Mr. Medalie. It looks as if no one but the Government

can use that.

Mr. Longsdorf. That is true of passports.

Mr. Medalie. What?

Mr. Longsdorf. That is true of passports.

Mr. Medalie. Yes. The Government.

The Chairman. Was there a question raised on that?

Mr. Medalie• No.

The Chairman. (f).

Mr. Medalie. Now, this says "contempt of the court from

which the subpena issued."

Mr. Holtzoff. In the light of the change, that has to b

changed. In the light of the change we made a while ago this

has to be modified.

Mr. Robinson. "the court for which"?
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Mr. N dalie. "contempt of the court"--

Mr. Se sonsood. "in the lamoefor which".

Mr. ediie. 'for attendance ich".

Mr. Youngquist. Is there not an error in the citation of

section 7 , Line 57, rule J5, page 3 left?

Mr. Robinson. It should be 712.

Mr. Ycuu qmiat. Yes.

Mr. N .all.. 12, 13, 14.

Mr. Robinson. Yes, that is right. Line 57, the last two.

713.

Nr Nedalle. 12, 13, and 14.

Mr, Rcb. non. You could add 14 to that, yes.

Mr. ngsdorf. Put a dash between 711 and 713, and you

will have the same result.

Mr. Rcbinson. Sewe result.

Nr. Yaungquist. Well, 711 is outt

Mr. Robinson. That is right.

The Chirman. Yes. '712, 713, 714,' is the way the end

of line 57 will read.

Mr. Modalle. Now, if the laguage is "contempt of the

court for attendance at which the subpena is issueds, ýI think

that will over it.

Xr. Hcltzoff. Well, how about subpena duees tecum? The

word *atte ane'u is broad enough, is it?

Mr. sallo. I think so.

Mr. Rcbinson. Why not say "for which'?

Mr. Htltzoff. Someone suggested "in the name of which".

Mr. K dalle. Well, that gets down to the form of the

subpena.
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The Chairman. "attendance at which," I think.

Mr. Longsdorf. How does that read now, Mr. Chairman?

The Chairman. Line 60, "court for attendance at which

the subpena was issued."

Mr. Longsdorf. Does this section include contempt for

subpena, to appear for deposition, or are we not going to have

that? Well, that is hearings for trial; that is all right.

Mr. Seasongood. Is there any trouble with the Nye case

in view of what you have done now with these subpenas? I

suppose when the subpena was issued by the clerk it was issued

by the court. I do not know why; the Nye case is limited to

the time.

Mr. Holtzoff. I do not think the Nye case would affect

this. The Nye case merely held that the contempt in order to

be punishable must be committed in the presence of the court.

Mr. Seasongood. Yes.

Mr. Holtzoff. Well, the contempt here is failure to appear,

and I suppose in the presence of the court.

Mr. Dean. Does the contempt statute contain three or four

categories?

Mr. Seasongood. Yes, it does.

Mr. Holtzoff. What?

Mr. Dean. Does not the contempt statute contain three or

four categories, one of which is contempts in the presence of

the court, which is involved in the Nye case, and one of which

covers this very situation?

Mr. Holtzoff. Disobedience to process.

Mr. Dean. Disobedience to process.

Mr. Youngquist. Similar punishment was drawn in the Nye
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case.

The runmi. This subpena here suggested is still the

subpena issued by the court. The only difference Is, in this,

ease, Instead of the clerk signing, another officer of the court,,

to wit the attorney, signs it, and he signs both the clerkts

name and hl a own name.

Mr. Y quist. There is one case that we have not cov-

ered: that is the subpena for a pilsoner without counsel. We

have not d Lseussed that.

The airman. He has a right to sumons, process.

Mr. HI ltoff. The clerk could issue that.

Mr. Mdalie. They should both be giv4ipower to do it.

You would 1mve to make It both the clerk and the attorney.

That is,, either one could do it. Those who prefer a seal on

subpenas e n go to the clerk.

Mr. C:ane. May I ask right there, can you sabpena pris-

oners?

Mr. Robinson. What is that?

Mr. Crane. You spoke of a prisoner.

The a mrmaw.- No. A prisoner without counsel.

M'. YIungquist. A prisoner without counsel. I a, tg•lkIng

about having subpenas signed by the attorney, who is an officer

of the cout.

Mr. Crane. I soe. Yes. I did not understand it.

Mr. T, ngquist. I did not make It very clear. I shouald

have said the accused.*

The Ma~an. Rule 4-.
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RULE 46

Mr. Robinson. That rule provides that exceptions shall

be unnecessary. The present federal law is that, while the

rule has been that generally an exception was necessary to

8 preserve a ruling of the court for review, it is well recognized

that appellate courts may notice plain error not assigned

without manifest injustice.

There are two cases on that. In particular that is true

on failure to except. Sheridan v. U. S. 112 F. (2d) 503,

reversed on February 10, 1941; 61 Supreme Court 619. There

the defendants moved for a directed verdict at the close of the

entire case but failed to except to its denial. The Circuit

Court of Appeals held that for that reason such denial was not

assignable as error. On the confession of error the Supreme

Court reversed and remanded with directions to consider the

sufficiency of the evidence to support its verdict.

Mr. Longsdorf. What was that citation?

Mr. Robinson. The citation was Sheridan v. U. S. 112 F.

(2d) 503, the Ninth Circuit, and 61 Supreme Court 619 was the

Supreme Court citation. So the status of the present law is as

stated. The reason, then, would seem to be now for a change

that formal exceptions are somewhat archaic. All that is nec-

essary is that counsel make known to the court what he desires

done or his grounds for objecting to the court's action. The

proposed rule providing the same procedure as the civil rules

seems to me desirable.

Mr. Longsdorf. That was 61, 619?

Mr. Medalie. Now, you have added an additional sentence.
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Mr. Crane. What does that mean?

Mr. Youngquist. Yes. I do not follow you.

Mr. Crane. Make an objection in a manner which will

prejudice the cause? Every objection or demurrer prejudices

the cause.

Mr. Robinson. I was just going to say, down at the second

circuit conference Judge Carroll C. Hincks raised a point which

is stated on the right-hand page in Rule 46, page 2. Judge

Hincks said there, as quoted in the proceedings of that con-

ference:

"Certainly the criminal rules should go as far

as the civil rules in making formal exceptions

unnecessary."

But he believes that they might go further and state that

the time of the court should not be taken by exceptions and

that in adopting the civil rule its language should be expanded

as follows:

"It is sufficient that a party . . . make

known to the court . . . his objection to the

action of the court and, if requested by the

judge, his grounds therefor."

Judge Hincks points out the irritating waste of time which

in his experience has been caused by obstructive counsel who

insist in stating their grounds of objection in extenso, thus

sometimes bringing extraneous matter before the jury.

Mr. Medalie. It does not need any rule to stop that.

Mr. Crane. No; the judge can attend to that.
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Mr. N dalie. Just say to counsel, "I understand your

objection. Now do not argue It any further, and do not make

a speech."

Mr. Crane. And if he keeps it up, place him in contempt.

M•. Seasongood. But the other point is a sound one, in

my opinion On line 7 I would say *take or his objection to

the action of the court and,' if requested by the court, his

grounds therefor."

Frequently you say, '0bject,' and the court will know

what it In and does not want you to make a long palaver of

your grouns. If he wants them he should ask for them.

Mr. Medalie. The trouble Is on your appeal. No

appellate curt will pay any attention to an objection where

the grounds have not boen stated, no matter how the trial court

feels about it.

9 Mr. Seasongood. Well, that is your affair.

Mr. Hbltzoff. There is another reason, too: I think

Government counsel has the right to know the grounds for your

objection, because he might concede it in order to prevent the

i: danger of reversible error being made.

Mr. I dalie. Well, of course that sounds too much like a

game. I tnk it is enough if the court is told why the

evidence nht not to go in.

Mr. C ane. Suppose you use the word "exception" under the

old practice.

Mr. M hdal.e. No harm would come.

Mr. Crane. All we have to do is to say, "Exception, and

every appellate court has heard it, and we had this up in the

Judicial Cimnoil trying to follow the federal rule adopted in
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every bar association in thde-tate of New York. The city

bar associ ticn and, all the highlights opposed ever taking Ok*

the word "oxception" sIMPi boeause it had been used from time

Immemorial and It was simply a silly, ridiculous thing.

I pre ared a bill and got it to the legislature, and they

beat it th re, and then they come around the next year, the

city bar association, the county bar association, and agreed

to it. It takes a long time to get rid of Just a word. Now,

In other words, If there Is error, the appellate courts have

likewise to reach It, should reach It, provided it has been,

called to somebody'Cs attention, and I think in most of the

cases they do state the objections, and I do not know as the

word "object" need be used, that particular word, if by the

record It Is shown that there has been some formal statement

showing t It is Improper and that the lawyer does not want

it. Zn ot Ler words, the appellate courts are not to be bound

by the use of one particular word. There may be another word

in the English language that means as much as "object" does,

and certa y *I object" means as much as an exception; not

exactly, but enough to call attention to it. They got rid of

all these Ittle forual rules which are catch traps for lawyers

who do not always stop to thlnk and use the exact word.

Now, we got rid of it, but we had to fight for it, and we

adopted in New York--the ZaLdi.ial Council did, I am speaking

of--the federal r'ule; I do not know exactly which one It was

now, but tU one, the federal rule adopted, and that was a

compromise to get it through the state legislature, and we did.

The Chairman. Was it opposed by the bar, Judge, when it
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came up? Did the bar oppose taking out the word "exception"?

Mr. Crane. Yes.

Mr. Medalie. I do not think the city bar association did.

Mr. Crane. The city bar did.

Mr. Medalie. I know the county lawyers' association did.

Mr. Crane. I can tell you the names of the men. They had

a hearing, the Judicial Council.

The Chairman. They like to snap that word "Judicial."

Mr. Crane. Yes. And so they had a committee for the

city bar, and they opposed it. But to be fair to them let me

say that after they got to thinking of it and reasoning and

arguing and talking with them, the next year, having beaten

the bill the first year, they came around and approved it.

But to be fair to them, too, let me state that they modified

some part of it, but along the federal rule; and then, being

in harmony with the federal practice, it went down a little

better, and it was a mighty healthy thing.

Mr. Holtzoff. It seems to me the last sentence of this

might perhaps go out.

Mr. Medalie. I move it be stricken.

Mr. Youngquist. I second the motion.

10 Mr. Crane. That is beginning with "and he shall"?

0Mr. Glueck. Line 11.

The Chairman. Line 11.
/

Mr. Crane. Or the whole sentence?

Mr. Glueck. May I inquire as to the meaning of line 9,

if he has no opportunity to object?

The Chairman. Well, might we dispose of this other

sentence?
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Mr. Glueck. Oh, I am sorry.

The Chairman. Is there any question on it?

Mr. Longsdorf. Mr. Chairman, I want to put in something

else before we pass to a vote on this. I think there is a

0slight fault in the civil rule in this regard: If a party has

no opportunity to object to a ruling or order at the time it is

made, there may be a time left.

Mr. Crane. I will tell you what that means. It is this.

At least one instance of it.

The Chairman. What line is that?

Mr. Crane. You see, Judge, actions made at the end of a

case--

Mr. Glueck. I am sorry, Mr. Chairman. Let us vote on

* this first.

The Chairman. May we dispose of the point number 1,

beginning with the sentence on line 11? All those in favor of

the motion to strike will say aye.

(There was a chorus of ayes.)

The Chairman. Opposed, no.

(There was no response.) /

The Chairman. Carried.

Mr. Crane. Now may I answer that question that was asked

by two of them as to what it means? What it means is that when

motion is made at the end of the case and the judge says, "I

will take it under consideration" or "I will reserve my

decision," and the case is closed, as to whether he is going to

dismiss the whole thing, and he then makes a ruling, now it is

made just in handing down a decision himself, but that is not

in court. I know it applies to that one instance in our state,
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and there may be others. I do not think it applies to anything

where they are in court in the presence of the judge and could

speak and make an objection; but there are instances where he

might rule and throw the whole case out. But he reserved his

decision. Now, if he makes up his mind that he will not throw

the whole case out and gives judgment, they have never had a

chance to object to his ruling.

Mr. Longsdorf. Well, that may be perfectly correct, to

say he had no opportunity whatever in that case.

Mr. Crane. Yes.

Mr. Longsdorf. But suppose there is some occurrence at the

trial which may prejudice the jury, might cause a mistrial or

might be corrected, and he did not find out right away, but he

0found out before the case went to the jury: why not give the

judge a chance to make a correction if it can be made?

Mr. Crane. He can do that.

Mr. Longsdorf. So he does have opportunity there?

Mr. Crane. Yes. There is no objection to that. He has

got to object in some way in trial, call it to the judge's

attention.

Mr. Longsdorf. And give the judge a chance.

Mr. Crane. And the other side too.

Mr. Longsdorf. Yes, and the other side. So we have the

insertion of the words "at the time it is made or thereafter."

That is a ruling or order of the court.

Mr. Crane. I do not think there is any misunderstanding.

Is that not taken from the civil rule?

Mr. Youngquist. Yes.

Mr. Longsdorf. Yes, it is taken from the civil rule, but
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he has precautionary words.

Mr. Crane. Well, it works pretty well now.

Mr. Longsdorf. I do not know that it is very important;

I am not pressing it.

The Chairman. Is there anything further, gentlemen, on

Rule 46?

(There was no response.)

The Chairman. If not, we shall pass to Rule 47.

RULE 47

11 Mr. Robinson. You find a correction in 47 of an error

made by the mimeographers, I think only one in about a hundred

thousand pages, so it would be well to give them due credit.

At the bottom of the page you find, in some pages, that line 19

is omitted. The corrected page was distributed to you on the

first day of the meeting, and I suppose some of you do have it.

If you have 19 lines on the page, Rule 47, you have the correct

copy. If not, we can give you the corrected page.

Mr. Waite. What should line 19 be?

Mr. Robinson. Line 19 reads, "The number shall be the

maximum number which is permitted to the defense."

The Chairman. Each member has a copy of the correctly

worded page there, underneath the table of contents page, et

cetera.

Mr. Robinson. I believe that that states the present rule.

Mr. Crane. Does it?

Mr. Robinson. With possibly some alteration.

Mr. Medalie. In our district we may not ask a juror a

question unless the court specifically permits it; it does
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occasionally.

Mr. Robinson. It says "may permit," does it not? Line 29

"The court may permit the defendant or his attorney" to conduct

an examination.

Mr. Holtzoff. It says "shall permit."

Mr. Robinson. "May."

The Chairman. "May," it says.

Mr. Holtzoff. Line 5-

Mr. Longsdorf. I might say that Judge St. Sure wishes

that the rule might be made mandatory upon the judge to examine

the jurors, with the provision that he may allow counsel to

present questions to the judge or ask them himself. I am just

telling you what Judge St. Sure said. I think "mandatory" is

*a pretty big word.

Mr. Robinson. What about line 5 there? Does that take

care of the point you mention?

Mr. Holtzoff. Line 5 makes it mandatory.

Mr. Robinson. I am just asking him.

Mr. Longsdorf. No, but Judge St. Sure's idea was that it

should be made mandatory on the judge to conduct the examination

of the jurors and to permit, and so forth, as you have it here.

Mr. Holtzoff. Should not the "shall" in line 5 be changed

to "may"?

Mr. Longsdorf. I think not.

Mr. Robinson. It is in the civil rules.

Mr. Holtzoff. Yes.

Mr. Robinson. What is the reason for the change here?

Mr. Holtzoff. Well, in the light of Mr. Medalie's sug-

'gestion that in the southern district of New York they do not
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permit counsel to participate in examination.

The Chairman. That is an exception.

Mr. Wechsler. Well, maybe they should. What is the

situation on that point? The rules may be changed if there

is a reason for it.

Mr. Holtzoff. I wonder if it is not a matter that could

be left in the discretion of the court?

Mr. Youngquist. It is here.

Mr. Seasongood. No, it should not be.

Mr. Dean. Suppose the judge says, "You may not ask any

questions," and he has not given a decent examination. I think

there is a lot to be said for letting counsel go into the

qualifications of the jurors.

Mr. Medali.. Of course, this is what you have.

Mr. Robinson. It says, "as it deems proper," line 7.

That modifies "shall," does it not?

Mr. Medalie. All this to do about examining jurors arises

out of what in some places is a terrible scandal. Now, in our

state courts in criminal cases, this last one, the Solomon

Mullens case, bribery of public officials, the judge allowed

four days for the examination of jurors. Well, that is

scandalous.

Some of our best judges in criminal cases in the state

courts have allowed a tremendous amount of time for the

examination of prospective jurors, and what is done really is

not to inquire as to their qualifications or simply simple

prejudices but really to harangue them and debate with them

and argue with them as to how they would vote under certain

conditions.
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Mr. Lo~igsdorf. And insult them.

Mr. Medalie, Supposedly for the purpose of finding out

whether they have prejudices. Now, as a matter of fact there

never was any original right to examine jurors, and nowhere

0 in any statute, unless in particular states--not in New York,

not under the federal--is there any right to examine jurors.

The right that is really given is a right to try,- a challenge

actually made for bias or other disqualification. And orig-

inally you walked into the courtroom and you saw twelve people

in a box; and if you had peremptory challenges allowed you,

you would say, "I challenge number 2," and the other fellow

12 would say, "I challenge number 4." Out they go. Others come

in. And if you had a challenge for cause you wrote it or, with

the permission of the court, stated it. And then you could

try the challenge usually by examining the juror on that issue,

stating the challenge as for bias or other disqualification.

Now, there has developed out of that a habit of examining

jurors in advance, and it has developed, except when restrained

by a handful of judges, into this scandal of arguing with

jurors and browbeating them and asking them a lot of nonsense.

I think it was Taft who decided to do away with that in

the Federal courts if he could, and the rule has been adopted

in many districts that the judge shall examine the prospective

jurors, and counsel have the opportunity to submit questions to

the judge which, if he thinks them proper, he asks the jurors.

Now, on occasion, in important cases, the judge will turn

to counsel and say, "You gentlemen are experienced, know the

limitations the court has in mind. Will you proceed to examine

the jurors?" And with that restriction the examinations are
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brief. After the court is through examining, if counsel have

not been accorded the opportunity to examine, additional ques-

tions will be suggested orally to the judge, facing the jurors,

and to get your answer, but this has cut down very materially

the time that it takes to impanel a jury.

The Chairman. Mr. Medalie, I do not think that even exists

in any place except New York City.

Mr. Seasongood. I was going to say, it does not take any

time with us.

Mr. Medalie. Well# it should not. I think it is out-

rageous, and it ought to be met either by rule or by the proper

exercise of judicial control in those examinations.

Mr. Youngquist. We have that here, Mr. Medalie: "In the

latter event, the court may permit the defendant or his attorney

to supplement the examination by further inquiry as it deems

proper or shall itself submit to the prospective jurors such

additional questions," and so forth.

Mr. Medalie. I know, but what troubles the bar and those

who wish to conform to decent rules and who would not abuse the

right to examine jurors is that the court under this rule is not

compelled to allow the attorney even the briefest examination of

a juror*

Mr. Seasongood. That is not the way it reads.

Mr. Medalie. I think that is how it reads.

Mr. Youngquist. Yes.

Mr. Dean. This first sentence here reads he "may."

Mr. Youngquist. "may" or "shall"?

Mr. Dean. May do one or the other.

Mr. Seasongood. It says may do one or the other. "In the
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latter event, the court shall permit the defendant or his

attorney or the attorney for the Government to supplement the

examination."

Mr. Dession. By such further inquiries as it deems ad-

visable. That might mean none.

Mr. Medalie. It is only a supplementary examination at

most*

Mr. Dean. The court has one of two choices, as I see it:

one, to examine the jurors, or, the other, to let the attorneys

do it.

Mr* Crane. No, but he may do it himself and then permit

some additional questions by the attorney.

Mr. Dean. Suppose the attorney's original decision was

urging him to do it himself, &

Mr. Crane. Well, then after he gets through he may, I

take it--and that is the practice--permit other questions that

are suggested by the lawyer and either put those questions him-

self or permit the lawyer to put them. Over in the southern

district I think they do permit other questions. Judge Byers,

who was trying that conspiracy case, does it all himself; he

will not let anybody. Some of the other judges, when they get

through, as you suggest, say, "Would you like to ask some ques-

tions?" You ask them or the judge asks them.

Mr. Youngquist. Very little of it.

Mr. Medalie. Very little of it.

Mr. Crane. Very little, but I suppose that is covered

here.

Mr. Youngquist. That is exactly what this provides.

Mr. Crane. I think so.
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Mr. Crane. I think so.

Mr. Medalie. Well, of course you have no alternative.

"In the latter event,"--that is, after the court itself conducts

the examination--"the court shall permit the defendant".-and so

13 forth--"to supplement the examination . . * or shall itself sub-

mit to the prospective jurors such additional questions of the

parties or their attorneys as it deems proper."

Mr. Youngquist. That is right.

Mr. Medalie. In other words, under the rule as at present

drawn, if the court chooses, counsel just does not open his

mouth in the impaneling of the jurors except to suggest some-

thing to the judge, if we want it that way. I have been able

to get along, and I have tried some pretty long cases, and I

have been reasonably satisfied with the kind of jury I got under

that condition, but I think many lawyers just do not like it.

Mr. Crane. I think it is a pretty good thing as it is.

The Chairman. As a matter of fact, I am told that the

district judges follow very largely the practice in the state

courts, and if the state court system is working so a jury can

be drawn within a half hour, they let counsel go ahead and ask

the questions.

Mr. Medalie. Not in the southern district of New York, and

materially not in the eastern district of New York.

The Chairman. I know; that is an exceptional situation.

I was surprised by the great difference in the extent of the

judges' questioning. For example, I was complaining one day to

Judge Orne Phillips that in a civil case I had only three

challenges, and he quite vehemently said, "That is ample."

I said, "I cannot see that."
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He then developed in a discussion that in the Tenth Circuit

when the Judge questions a jury he not only asks them general

questions such as, "Do you know the plaintiff or the defendant?"

but, having a list of witnesses, asks them if they know any of

the witnesses who are going to be called. So when he is through

there is really very little; and if they answer they do know

them he excuses them. So when he Is through with that kind of

thoroughgoing talking to the whole Jury you rarely have a need

for more than three challenges; but if the judge in his examina-

tion only asks judicial and superficial questions, three

challenges may be utterly inadequate.

Now, where there is such a variance I do not see how you

can do anything better than set up some general rule like this

and trust that the judge will conform himself to the necessity

of the practice as he finds it in his district. This rule was

made on the civil side to bring New York into line.

Mr. Crane. The abuses there were terrible.

The Chairman. And still are in the state courts, as I

understand it.

Mr. Medalie. In criminal cases. They are terrible.

The Chairman. Well, to some extent in civil cases.

Mr. Medalie. Now, that does not mean that you ought to go

to the other extreme. The bar is willing to conform to anything

within reason, without being pushed to this extreme where

nothing may be asked.

Mr. Longsdorf. Mr. Chairman, may I add for your informa-

tion, I attended the Ninth Circuit Conference, on which one

whole day was spent in discussing proposed rules, and we should

have had a transcript of that, but for some reason they did not
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get it; it was supposed to have been filed with Mr. Chandler's

office, but it does not appear to be there.

Now, there was a considerable amount of discussion on this

very subject. All I can do is sum it up. The district judges

of the Ninth Circuit were nearly all there, and they were in

agreement that the judge should conduct the examination of the

jurors and allow counsel to ask questions, the judge approving

them. I know that the same practice is followed in the state

courts in California, and I know the abuses were terrific before

it was passed.

Mr. Seasongood. Mr. Chairman, I move to strike out in lines

7 to 9 the words "or shall itself submit to the prospective

jurors such additional questions as it deems proper."

Mr. Dean. I second that motion.

Mr. Seasongood. I feel, Mr. Chairman, that the right to

ask a juror questions yourself is a valuable right. I have seen

it happen in a number of cases where you ask a general question

to all the jurors, "Do you know the defendant?" They do not say

a word. On the other hand, if you look them in the eye and say,

"Do you know them?" or any other similar question, they some-

times say they do; and in the ordinary cases, certainly where I

have practiced, the impaneling of a jury is not a long process,

0because if a lawyer has any sense he does not ask any more ques-

tions than he has to, because he is very apt to get their ill

will*

14 I think in the interest of expedition it is very poorly

served and used if it prevents your ascertaining--and certainly

in a criminal case--if a juror has any particular prejudice,

which you can find out by looking at him when he answers you.
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Now, the court can limit that; you may not ask or may not go to

extremes, but let the court clear the way as much as possible

by asking a few general questions, and then let the counsel have

reasonable opportunity to ask questions themselves, and the

court can control it, certainly, if that thing is abused.

Mr. Youngquist. I think that would answer the proposed

rule entirely.

Mr. Seasongood. Well, it is the practice.

Mr. Youngqtist. Because even when the attorneys themselves

make the examination the court may limit the inquiry as it deems

proper, in the language used in line 7. He has that right now

to limit it; and if the motion is carried he may do one of two

things: he may permit the attorneys to conduct the whole examina-

tion or he may make an examination himself and then turn the

attorneys loose. His only control over the attorneys is to

limit the inquiry to such questions as he deems proper. Well,

he has got that very right, even though he does not impose him-

self at all. So that if we are to have anything with regard to

that I think we must keep the entire provision as it is.

bi fls I spent one solid week in examination of jurors in the
0'C

state court in Minnesota.
c16

Mr. Crane. Well, when I got a jury in the Thornton

Jenkins Hains case I was criticized because we got the jury

in a murder in the first degree case, with 60 reporters

present and I do not know how many jurors called, in a day

and a half, and I did it by sitting late at night until I

tired the attorney for the defendant out. They were drastic

measures and of course might have been subject to error, but

they used to take two and three weeks. The Thaw case was a
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different case, and so are other cases in our state, which

ought to make a shame at the trials, and this perhaps goes

too far, but it does correct an abuse. That is very very

necessary, and as long as the judge has got discretion I should

think we ought to permit him to ask the questions. That is all

we could expect.

Mr. Seasongood. If he has discretion he may say, "I am

not going to let the counsel ask any questions at all."

Mr. Crane. They do it now. I think Judge Byers did

that.

Mr. Glueck. Well, then substitute "and" for "or" if

that is your fear; I mean, that he may not let counsel do

it at all.

Mr. Medalie. Now, you have another situation here.

This is a provision for the examination of jurors, and your

provision for challenges does not say a word about challenge

for cause. Now, I assume a provision can be made for that and

for the trial of those challenges. No judge is in a position

to try a challenge interposed by counsel on either side and

ask the proper questions, and you cannot provide that in

advance. Now, in challenges for cause I think a lawyer ought

to have a right to try that challenge.

Mr. Holtzoff. Does that often arise?

Mr. Youngquist. Who ought to have the right?

Mr. Medalie. The lawyer who interposes the challenge

for cause.

Mr. Dean. he certainly ought to be able to ask the

questions.

The Chairman. Well, he is the only one who effectively
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can do it.

Mr. Medalie. Yes. Now, there is no provision here for

either challenges for cause and no provision of course, for

that reason, for the trial of a challenge by questions by

counsel or cross-examination by the other.

Mr. Holtzoff. Well, actually does that frequently arise,

that you have challenges for cause?

Mr. Youngquist. For cause, yes.

Mr. Medalie. Now, what really happens is this. The

reason why these long examinations take place is for the

purpose of finding, if you can, a basis for a challenge for

cause. Sometimes it appears that there is a basis for it.

Then you inquire further. If it should appear by the questions

15 of a judge or, if he allows it, by the questions of counsel,

that there is a basis for a challenge for cause or for further

inquiry to determine whether there is any such basis, counsel

ought to be perm'tted to ask those questions and press it.

The Chairman. Is it not a further fact, Mr. Medalie, that

one reason that those objections are not pressed in court is

that not one lawyer in twenty knows how to conduct such an

examination of a juror?

Mr. Medalie. That is true. Most lawyers do not know how

0to conduct those examinations.

Mr. Crane. There is no question about that--any more than

they know how to cross-examine them.

M r. Youngquist. Well, I was assuming that there would

be provision for challenges for cause somewhere.

Mr. Medalie. Now, there is another thing in here, if I

can mention that.
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Mr. Robinson. Under the civil rules I suppose it is

understood--

hir. Medalie. (Interposing) Mr. Chairman, there is some-

thing else in here. You havw changed the law as to the number

of peremptory challenges.

hir. Robinson. That is on the recommendation of a great

many lawyers.

Mr. Miedalie. Yes. I know it is. It is six for the

government and ten for th,- defendant.

. nson. 'Well, It varies. The challenges now are

i, treason and capital cases 20 for the defendant, six for

the government; any other felony, 10 for the defendant, six

for the government.

1,r. Medalie. That is right.

Mr. Robinson. All other cases, three for the defendant

and three for the government: any other, equality of chl,!lenges.

Mr. he da le. e mean outside of caiLtal caPs it 7s six

and ten.

The Chairman. Now, genritlemnen, we have Mr. Seasongood' s

motu o)n -oeda.ng on the second c.laue iof the second sentence,

beginning at the end of line 7 and running through to the

end of the. sentence on line 9. Is there any further discusslon

0 of that?

Mr. Holtzoff. What Lo that?

The Chairman. The motion is to sttrike beginning with the

words"or shall itself" at the end of line 7, running through to

the end of the sentence. Is there any other discussion? If

not, all those In favor of the moti-on will say aye.

(Ther-e was a chorus of ayes.)
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(There was a chorus of noes.)

The Chairman. The chair is in doubt. All those in favor

of the motion will raise their hands.

(There was a show of hands.)

Mr. Holtzoff. Six.

The Chairman. Opposed.

(There was a show of hands.)

Mr. Holtzoff. Seven.

The Chairman. The motion Ls lost, six to seven.

Mr. Medaile. I am reminded of a very prominent trial

lawyer who challenged for cause. Ho, thought he had cause. He

sat down and did not ask any questions of the jury, and the

eleventh juror said, "ivir. Ridgeway, you have not asked me

whether I know the counsel for the plaintiff."

The lawyer said, "Well, do you?"

And he said, "Yes, sir."

The lawyer asked, "Do you know him very well?"

"tIntimate ly."

And the lawyer sat down. The juror got up to go out,

and Mr. Ridgeway said, "Keep your seat. Would to God I could

get 12 men who know him."

Mr. Seasongood. Mr. Chairman, is it necessary to have

anything in that jurors may be sworn on the voir dire? I just

present that for debate.

Mr. Dean. I hate to see this--

Mr. Youngquist. On the voir dire?

The Chairman. I think we should even though it is not
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in the civil rules. I mean I think if it is not here we are

going to have a lot of lawyers over in Congress looking for it.

Mr. Dession. I do not see why they should not be.

Do you.'

Mr. Youngquist. They ought to be.,

Mr. Seasongood. I think they ought to be automatically,

because if either party requests it he is at a little dis-

advantage sometimes. Why should they not be sworn automatically

on the voir dire?

Mr. Youngquist. Well, was it intended by the civil rules

that both should be prohibited?

The Chairman. No.

Fir. Seasongood. Our state practice is that they are only

sworn on a voir dire if the person requests that they be sworn.

Otherwise they are not.

Mr. Holtzoff. Not everywhere.

Mr. Seasongood. No. I am just mentioning what the Ohio

practice is.

Mr. Youngquist. In our state they are sworn as a matter of

course. It may be that the practice is so well established that

they thought it not necessary to set that forth in the rules.

Mr. Seasongood. No, it is not.

Mr. Youngquist. I think we ought to put it in.

Mr. Robinson. All right.

Mr. Dession. It is done in a great many districts now

automatically. I think we ought to do it. We do not want

perjury there any more than anywhere else.

Mr. Robinson. Is that in Ohio they are not sworn?
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Mr. Seasongood. They are not sworn unless somebody asks

for it. The state statute says that either party may ask that

the jurors be sworn touching their qualifications.

Mr. Dession. That brings up another point. I do not

think any attorney should have to request such a thing in the

presence of the jury.

Mr. Seasongood. Well, that is what I was going to say,

that it should be automatic.

Mr. Youngquist. Yes, it should be.

Mr. Seasongood. Rather than having to have them request

it. It does not take a minute.

Mr. Youngquist. It may be very important.

Mr. Seasongood. Yes, I think so.

Mr. Dession. Well, one other point on that, Mr. Chairman:

When the challenges for cause are taken care of I think we

ought to make sure that those challenges do not haveto be

made in the presence of the jury. I do not know how often

that is done.

Mr. Medalie. They always are.

Mr. Youngquist. Yes.

Mr. Dession. Well, I have been in some courts where they

did not have to do it in the presence of the jury.

Mr. Medalie. Really?

Mr. Dession. I think this is a great deal better. There

is a stated penalty on making one, if you % it.

Mr. Medalie. Very rarely is a juror challenged for cause

if there are no peremptory challenges left.

The Chairman. Not only because of the effect on the

individual juror but the effect on your whole group.
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Mr. Dession. Why should it not always bein chambers or

the library?

Kr. Seasongood. Except that you have to send the jury

out and bring them back again, and all that.

Mr. Holtzoff. Should not that be left to the discretion

of the judge, in local practice?

Mr. Seasongood. Going in and out a number of times.

Mr. Robinson. Parading.

The Chairman. They are often challenged that way, are

they?

Mr. Seasongood. Sir?

Mr. Holtzoff. I think challenges for cause are very

rare, anyway.

Mr. Medalie. No, it develops that there is something

about the juror, his connection with a witness, his connection

with some--

Mr. Holtzoff. (Interposing) Yes, but you generally excuse

him by consent under those circumstances.

Mr. Dession. Well, there is another advantage of doing it

outside the jury's presence, I think. You can go ahead and

get a more full and thorough discussion of the juror, if you

are awake.

0Mr. Medalie. You step up to the bench, and the stenographer

comes over and begins recording what you are whispering to the

judge.

Mr. Seasongood. I think that is horrible. I think all

that kind of stuff creates the worst impression on the ordinary

person, to have everybody go up and have that hush, hush, hush

around with the judge. They think you are fixing up something
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in the trial. I think that whole business ought to be abolished.

Mr. Youngquist. In our state you interpose the challenge

for cause openly in the presence of all the jurors and then go

on with the examination to establish the cause.

Mr. Medalie. You mean you challenge them before you have

cause?

Mr. Youngquist. No.

Mr. Medalie. But you challenge them for cause?

Mr. Youngquist. We permit the preliminary examination

for the purpose of determining whether there might be grounds

for the challenge for cause, and then we interpose the challenge

for cause and either submit the challenge on the answers that

have already been given or ask further questions.

Mr. Medalie. Well, that is the draft rule in New York

and other states.

Mr. Youngquist. But we were somewhat puzzled about the

absence of provision for challenge for cause in the civil rules,

17 which these follow.

Mr. Holtzoff. Well, maybe you ought to have a separate

paragraph.

The Chairman. Well, we have agreed on that.

Mr. Medalie. Yes.

The Chairman. That we are going to cover challenges for

cause and examination of the jurors in the voir dire.

Mr. Holtzoff. I should like to ask a question about the

sentence beginning on line 9. That is not in the civil rule?

Mr. Robinson. That is right.

Mr. Holtzoff. Now, beginning on line 14 you provide for

the removal from the jury at any time if it appears that the
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juror has made a false or misleading answer.

Mr. Robinson. Yes.

Mr. Holtzoff. Now, what puzzles me is, What effect will

that have upon a plea of former jeopardy in case you try--

Mr. Medalie. (Interposing) Contempt?

Mr. Holtzoff. No, no. In case you try the defendant

again, that would result in a mistrial, would it not?

Mr. Medalie. No. If the defendant asks for a mistrial,

there is of course no jeopardy. If during the course of the

trial it appears that the juror should not sit, you adc that

he be thrown out and consent to go on with 11 jurors, and

everything is all right.

Mr. Youngquist. If you do not consent and if the govern-

ment asks that he be thrown out--

Mr. Medalie. Yes, the defendant must consent.

Mr.' Holtzoff. But it does not say that.

Mr. Youngquist. And the defendant does not consent.

Mr. Holtzoff. That is what bothers me. It does not say

"with the consent of the parties."

Mr. Youngquist. You are stuck with a juror who has given

a false answer.

Mr. Medalie. Yes. Well, to begin with, I do not think

that sentence is necessary.

Mr. Crane. Neither do I.

Mr. Medalie. I think that the courts have power to punish

anybody who misleads the court.

Mr. Crane. Inherent power.

Mr. Medalie. Now, we had that in the Knapp case. When
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that juror gave a false answer we did not find out until the

jury disagreed, and found that he was interested in the case.

Mr. Crane. Surely.

Mr. Medalie. And Steve Callahan punished him for con-

tempt.

Mr. Youngquist. And there is no question about that.

We do not need it. What bothers me is that in case the juror

is subject to removal from the jury it leaves you with 11

jurors.

Mr. Holtzoff. That is what bothers me, too.

Mr. Medalie. All right. Now,--

Mr. Youngquist. (Interposing) I do not think that ought

to be done.

Mr. Robinson. Thatsection provides for alternate jurors,

you know.

Mr. Medalie. You do not always have alternate jurors.

Mr. Holtzoff. Yes, but that is only in big and long

trials.

Mr. Medalie. But now look. Let us get this: The defendant

is on trial with a jury of 12 and no alternates, and the trial

has been going two or three days or two or three weeks. He

discovers that there is a man on the jury who swore to get him

and in answer to questions said nothing about it. Now, suppose

you do not have a mistrial. You go ahead and get a conviction.

That conviction ought not to stand. I think you will agree

with that, will you not?

Mr. Holtzoff. Yes. But take the reverse situation.

Mr. Medalie. So what is the harm of kicking him off and

getting a mistrial?
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Mr. Youngquist. This rule.

Mr. Holtzoff. I am bothered about the reverse situation,

Mr. Medalie.

Mr. Youngquist. Yes.

Mr. Holtzoff. Suppose the United States Attorney discovers

a juror who gave falseanswers that are prejudicial to the

government?

Mr. Seasongood. Yes.

Mr. Holtzoff. Now, under this that juror can be removed.

Mr. Medalie. Yes.

Mr. Holtzoff. Now, I am wondering what effect that would

have on a plea of former jeopardy if that is true.

Mr. Medalie. There has been a jeopardy; there is not the

slightest doubt about it. The district attorney is stuck. He

had better hope for a disagreement so he can try the case over

again.

Mr. Holtzoff. Then should not this sentence be modified?

The Chairman. Would not the court have to declare a

mistrial?

Mr. Medalie. No; you cannot declare a mistrial without

the consent of the defendant.

Mr. Crane. You cainever try him again.

Mr. Medalie. I think the solution of the whole business

is to leave that sentence out and let the ordinary law take its

course.

Mr. Youngquist. I second the motion.

Mr. Robinson. Let me ask about the Minneapolis case in

this connection, the Foshay case, you recall.
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Mr. Youngquist. Yes, I was thinking of that. There a

juror, a woman, was called as a juror. She tesified she did

not know the defendant, whereas in fact she had worked as a

stenographer for him. That was discovered after the trial was

over. I think there was an acquittal or a disagreement. She

was prosecuted for contempt of court. I do not remember whether

theproceeding was pushed to a conclusion, but it was concluded

by the very unfortunate circumstance of this wife and her

husband and twochildren placing themselves in a closed car,

putting a hose on the exhaust Pipe, and committing quadruple

suicide.

Mr. Holtzoff. That case went to the Supreme Court.

Mr. Youngquist. Did it?

Nr. Holtzoff. And the conviction for contempt was upheld.

Mr. Robinson. Yes, her conviction was upheld, but the

case was lost. She held out, you know, not to convict.

Mr. Wechsler. There was a disagreement.

Mr. Crane. C. C. A. reports it as a conviction.

Mr. Wechsler. There was a disagreement, and then there

was a second trial and a conviction.

Mr. Crane. Yes.

Mr. Robinson. The second trial you are talking about. The

first trial they lost out on; she was the one juror who held

out.

1Mr. Youngquist. Yes.

Mr. Robinson. Now, then, suppose the counsel for the

state or the defendant find out that there is a juror who has

made misstatements there. Is there nothing for counsel to do

except just wait until the jury disagrees?
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Mr. Redalie. No, the defendant has no trouble. The

government has a constitutional difficulty.

Mr. Youngquist. That is the point.

Mr. Crane. There is a very nice point coming up in that

Solomon case.

Mr. Medalie. Oh, you mean Loft? Loft, a witness, getting

sick?

Mr. Crane. Yes.

11r. Medalie. Well, that is another case.

Mr. Crane. That may be technical.

Mr. Youngquist. Did you make a motion on it?

Mr. Medalic. Yes. I moved to strike that sentence begin-

ning, "In the examination of prospective jurors," lines 9 to 16.

14r. Youngquist. I second the motion.

The Chairman. Is there any discussion?

(There was no response.)

The Chairman. All those in favor will say aye.

(There was a chorus of ayes.)

The Chairman. Opposed, no. /
(There was no response.)

The Chairman. Carried. /

Mr. Medalie. Now let us know what we are deciding on

number of peremptory challenges. It is proposed that both sides

have the same number of peremptory challenges. It is proposed

that both sides have the same number of peremptory challenges.

Mr. Robinson. Yes.

kr. I-oltz off. TJhy shoul they?
A

-r. Medalie. I have no objection. I only want you to

decide it. I want to know what you are deciding.
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all the defendants together have the came number of challenges,

and I think that sentence should be clarified. I think thAt

is what 3t is intended to mean.

Owr. Medalie. If you have a dozen defendants, and some of

them do not like some of the rest, their challenges are joint

or total.

Mr. Robinson. Yes. The suggested amendment there would

be in line 17, "to the defendant or defendants."

Mr. holtzoff. Yes.

Mr..Robinson. "or to his or their attorneys."

Mi'. kedalie. Well, now, that is one reason why the

disparity in challenges ought pe-hap6 to be maintained. Now,

if it is a single defendant I am willing to agree that the

number of peremptory challenges should be the same on each

side; but if you have a number of defendants, particularly

where they are represented by different counsel, I think that

justice suggests that they have some extra challenges.

Mr. Robinson. Well, now, how many, Mr. Medalie? That

is a practical question.

Mr. Medalie. Six to ten has been a workable thing; we

have been working under that for years.

Mr. Holtzoff. Well, maybe we could keep that where there

is more than one defendant.

Mr. Medalie. Yes, I think that would be fair enough.

Mr. Holtzoff. Provided where there is one defendant the

number shall be the same.

Mr. kedalie. Yes. And also provide that challenges are

joint and not several where there is more than one defendant.
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That is the language of the New York Code: challenges are

joint and not several. Where it is a misdemeanor you have

only three challenges.

Mr. Youngquist. Mr. Medalie, would not the possible

causes of peremptory challenges by the government be multi-

plied by the number of defendants--friends, acquaintanceship,

relationship, and all that?

Mr. holtzoff. Those challenges would be for cause, would

they not?

Mr. Youngquist. No.

Mr. Medalie. That is mathematical rather than real, is

it not? The government has just one cause,

Mr. Robinson. I am satisfied that that objection will be

raised whenever these rules come up for consideration at bar

committee meetings or in Congress or elsewhere. Therefore I

think this committee should do something about it.

Mr. Crane. What? Give the government the number of

challenges of each defendant?

Mr. Holtzoff. No.

Mr. Robinson. If there are plural defendants.

Mr. Holtzoff. Not under the federal rule.

Mvir. Crane. Oh, yes. I agree with Mr. Medalie.

Mr. Holtzoff. In the light of the reporter's remarks, I

will bring this matter to a head. I move that this rule be

modified so as to provide that in cases where there is one

defendant the government and the defendant shall have the same

number of challenges.

Mr. Medalie. I would suggest the minimum, not the
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maximum: six instead of ten.

Mr. Youngquist. In felony cases?

Mrr. Medalie. Yes.

Mr. Youngquist. Misdemeanors?

Mr. Medalie. What?

Mr. Youngquist. Capital?'

Pir. Medalie. I know. Then you could disguise the limit

in capital offenses, and you put the limit at 20. That is all

right.

Mr. holtzoff. And that in those cases where there is more

than one defendant the number thc now prevails shall continue;

would that not be all right?

Mr. Medalie. That is six and ten, yes.

Mr. Holtzoff. Yes.

Mr. Robinson. Now, how is that? If more than one--

Mr. Holtzoff. i am not trying to phrase the exact wording.

Mr. Robinson. I know, but--

The Chairman. Six to six for one defendant; six to ten

where more than one, and in capital cases--

Mr. Medalie. Capital and treason, 20 to a side.

Mr. Dean. Misdemeanors, three and three.

Mr. Robinson. What?

Mr. Dean. Misdemeanors, three and three.

Mr. Holtzoff. Yes.

Mr. Medalie. Well, that is misdemeanors not in the way

in which it is defined in some of our statutes. Some of our

misdemeanors carry three- and five-year offenses.

Mr. Holtzoff. Embezzlement from a bank is a misdemeanor.

Mr. Medalie. Is a misdemeanor. That is a five-year
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offense. You mean cases where the punishment is not in

excess of one year?

Mr. Dean. That is right.

Mr. Medalie. Mr. Robinson?

Mr. Robinson. What is that?

Mr. Medalie. Misdemeanor in the sense that the punishment

is not in excess of one year and a fine?

Mr. Robinson. Yes. Thatis the federal rule.

Mr. Medalie. Is it?

20 Mr. Dean. Now you are going to leave it, in the case of

a single defendant in the action, three for the single defendant

and three for the government?

The Chairman. Isn't that too little?

Mr. Dean. I think it is.

Mr. Robinson. That is in a misdemeanor case.

The Chairman. Yes. I mean, after all, being sent to

jail for a year is not a light thing.

Mr. Robinson. Now we are amending the federal statute, of

course, of 1911.

Owens Mr. Dean. We are doing that also in this draft.
fls

345pm
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Sep.lO-11 Mr. Medalie. You do not get many challenges for cause

that are ever sustained.

Mr. Youngquist. One reason for the delay in the state

courts in examination is that there are quite a number.

Mr. Dean. Not on peremptories.

Mr. Crane. No, they put the juror in the witness box

and keep him there for hours. Challenges never cause any

trouble.

Mr. Robinson. They do in some states.

Mr. Holtzoff. Theycause a great deal of trouble in '

state courts.

Mr. Medalie. What about where you have several defendants?

Mr. Holtzoff. Yes.

Mr. Medalie. If you have 15 defendants you have 90

challenges?

Mr. Holtzoff. Yes.

Mr. Medalie. That is terrible.

Mr. Dean. I wonder if there is any way in which we can

take care of that difficulty where you have several defendants.

It certainly is a mess. I do not think there is any way that

we can touch it.

Mr. Medalie. What about misdemeanors?

The Chairman. Six apiece.

Mr. Medalie. Six and six even with plural defendants?
I

The Chairman. Yes.

Mr. Medalie. There are few such cases ever tried. Most

of the misdemeanors are like the food and drugs and migratory

bird cases.
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The Chairman. Any other point on section (a)?

(There was no response.)

The Chairman. Let us take up (b), alternate jurors.

Mr. Medalie. There has been a change made in the

alternate juror statute. The statute provides that alternate

jurors stay in until the jury retires to deliberate. You have

it here until the jury returns with its verdict.

Mr. Robinson. Yes.

Mr. Medalie. This is your problem: the jury retires and

deliberates. Let us say it is out 12 hours. One of them gets

sick or dies. Should you call back the alternate juror into

these deliberations and start at the end instead of at the

beginning?

The Chairman. I think you remember the case in which the

Mayor and the Commissioners of Newark were tried and which lasted

some time and after the jury retired and was locked up for 15

hours one juror developed an acute appendix. There were alter-

nate jurors available.

Mr. Medalie. Let us see what you would do with the

alternate. Twelve jurors have retired and are locked up. That

means you sequester the alternate. They stay until the con-

clusion.

Mr. Holtzoff. Yes.

Mr. Medalie. That is simply boring to the two alternates.

Mr. Youngquist. If one of the jurors in the jury room

dies, then you bring in the alternate?

Mr. Dean. The judge can do it, and then the juror takes

up the deliberations from that point on, but he has missed the
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early discussion.

Mr. Robinson. He is in the custody of the marshal.

Mr. Dean. Would you not have a serious constitutional

question there?

Mr. Robinson. The judge would decide it.

Mr. Dean. It seems to me that if you take the alternate

into the jury room when you have 12 men then you have more than

the 12 because you have a jury of 14 men or 12 men being

influenced by the presence of two people who should not be

in there. On the other hand, if you sequester them and bring

one of them in later because of an accident or something he

has then missed the early deli eration.

Mr. Medalie. He has not been present for the whole

trial.

Mr. Robinson. Don't you think the decisions on the

constitutionality of these alternate juror statutes are

sufficient to take care of that?

Mr. Medalie. Do you have any cases which deal with that

situation?

Mr. Robinson. Just the broad language.

Mr. Dean. Well, it is a technical objection.

The Chairman. There is one case in Mr. Orfield's state

where there was a labor leader on the jury. He convinced them

that the jury should organize and get together and elect him

chairman. Then they had a secretary and then they agreed that

the American principle of majority should rule, and as long as

they got seven they were ready for a verdict. Then you would

be in trouble.

Mr. Dean. The reason that I say that the cases to which
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he refers there are not applicable is because the alternate

juror statute is really making for a jury of 14 men rather

than a jury of 12 men. The answer of the courts is that there

are just 12 people; it is true that you have two people inside

the courtroom, but they are not participating in the delibera-

tions and when they go into the jury room for deliberations

then you have only 12 men. That is what I understand is the

reply of the courts to the attack upon the alternate juror

statute.

Here, however, you introduce a different thing.

Mr. Robinson. I would like to go still further into that

law, but I might say this as a matter of personal conviction,

that I have been thinking about this for many years. I hap-

pened to be on the committee appobted by the federal judge in

Indianapolis to consider the civil rules, and this was recom-

mended. The reason why it was suggested that the alternate

stay when the jury begins deliberations is because that may

be a time when they are needed, but I do think that it is a

good plan to consider the constitutional question also.

Mr. Dean. Has any case ever decided the validity of the

statute involving the constitution where an alternate juror was

in?

Mr. Robinson. No, but I think the language of the deci-

sions is sufficient, at least some of the decisions.

Mr. Dean. It may be.

Mr. Medalie. You have this situation in the event that

you have two alternate jurors who do not go in. If you start

with 12 and they retire to deliberate and one gets sick or

dies, you have a mistrial. Now, the worst thing that could
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happen if we adopt the procedure that you have suggested is

that if this is unconstitutional you would have another trial.

I think that it is worth that risk.

Mr. Youngquist. That occurs to me in that connection,

that you would go through another trial. If you have an

alternate juror and send him into the jury room after one has

become sick or died, a verdict will be reached unless the jury

disagrees. The only thing that the alternate juror has missed

is some discussion. He has heard all the evidence and the

argument and all of the charge. He is as well fitted as any

of the other jurors to decide the case. It seems to me that

the fact that he has not been subjected for a time to the opinions

and argument of the other jurors does not work any injustice

either to the defendant or to the government.

Mr. Medalie. Are you arguing now for the constitutionality

of this procedure?

Mr. Youngquist. I think we should do it, in view of the

decisions.

Mr. Medalie. That is what I suggested, and if they hold it

unconstitutional then we know that we cannot do it, but if they

hold that it is then we have done something that is useful.

The Chairman. We can cite cases which have been carried0
along, because that has often happened and jurors got sick or

died.

Any other discussion on this?

(There was no response.)

The Chairman. If not, we will take up Rule 48.
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RULE 48

Mr. Robinson. This refers to the Patton case, I think.

Mr. Glueck. Is there anything in here, Mr. Chairman, as

4to what kind of materials the jury may have with them in the

jury room when they deliberate?

Mr. Medalie. You mean whether they can get the exhibits

when they want them?

Mr. Dean. Before we discuss this matter, may I ask a

question about the alternate jurors? Don't you change the

law with reference to the number of peremptory challenges?

My impression was that you had two challenges if you had two

alternate jurors.

Mr. Robinson. Line 33, 34, and 35 states it as follows:

"If one or two alternate jurors are called, each

party is entitled to one peremptory challenge inaddition

to those otherwise allowed by law."

Mr. Dean. If you have two alternate jurors shouldn't you

have two peremptory challenges?

Mr. Medalie. I think there is no trouble about getting

along with one challenge.

Mr. Dean. Is that the law now?

Mr. Medalie. Yes. It works all right now. No one has

objected to it.

Mr. Deaa. I just wanted to know whether we are changing

the present law.

The Chairman. Is there any other question on Rule 48?

Mr. Seasongood. Just the question of phraseology.

Mr. Longsdorf. There is a case where they waived the
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twelfth juror because of the incapacity or death of him during

the trial. Is that sufficiently included in the language of

No. 48?

Mr.Seasongood. That is what I was going to say.

Mr. Robinson. Are you thinking of the Patton case, where

a juror died?

Mr. Medalie. This sufficiently covers that.

Mr. Robinson. Yes.

Mr. Seasongood. The only question I have is "They may

stipulate that the jury shall consist of * * *." That would

be in the future. I think that they "may" stipulate before

the trial or during the trial. Why keep the civil rule "shall'"?

If it is not improved by it or if that is not the proper

thing, leave it out. They may stipulate that the jury shall

consist of any number less than twelve.

Mr. Dean. Haven't we covered that in this matter we dis-

cussed this morning with respect to what the Patton case pro-

vided with reference to waiver?

Mr. Seasongood. Is there any harm in saying "before or

at any time during the trial"?

Mr . Medalie. Say before or during the trial.

The Chairman. We are only responsible for our part, but0
in the one court this may cast a doubt on the civil rules and

they may say, "What do you mean in the civil rules?" Unless

you have something definite, I do not think it would be wise,

do you?

Mr. Medalie. I understand that without this rule that

may be stipulated in federal cases.

Mr. Holtzoff. Yes.
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Mr. Medalie. So if that stipulation is made, the stipu-

lation has this authority of stating the law and does not

reduce in any way the extent of your principle.

Mr. Orfield. Why not go as far as the civil rules and

provide for a less than unanimous verdict?

Mr. Burke. There is no Supreme Court case on that.

Mr. Orfield. You could do it.

Mr. Glueck. By stipulation?

Mr. Orfield. Yes.

Mr. Waite. I am in favor of this rule but I would like to

voice my objection to the fact that these rules of criminal

procedure follow the rules in civil cases.

Mr. Robinson. We do not follow them except where they

are good.

Mr. Waite. I mean in their order. If for instance in

Rule 39 is the provision about waiver of a jury, then you have

a lot of extraneous matter and then Rule 48 in which you have

a provision that a single juror may be waived. The logical

thing to do would be to put all the rules with respect to the

jury together.

Mr. Robinson. I do not know wht the reasm for this

order is.

0 Mr. Dean. I move we strike out Rule 48 and incorporate

whatever is in it in Rule 38.

Mr. Wpite. Rule 39?

Mr. Youngquist. No, 38, isn't it?

Mr. Robinson. Yes, Rule 38.

The Chairman. On page 2.

Mr. Holtzoff. I second the motion.
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The Chairman. All those in favor of the motion say aye)

(There was a chorus of ayes.)
/

The Chairman. Those opposed.

(There was no response.)

0The Chairman. It is carried.

h'ir. Medalie. Are we going to make a provision for what

the jury may take into the jury room with them Ln th, way of

exhibits?

Mr. Glueck. What is the present federal law on that?

Mr. Holtzoff. It is in the discretion of the court.

Mr. Youngquist. I think it is safer to leave it there.

The Chairman. Is it customary to take the exhibits in?

Mr. Medalie. If the jurors ask.

0 Mr. Crane. You have to have consent of the court.

Kr. Medalie. That is the usual thing. Counsel are

consulted, but I do not know why they are consulted.

Mr. Holtzoff. I have heard of some cases of some requests

being refused.

Mr. Crane. I do not think that the indictment is ever

submitted to them.

Mr. Medalie. Yes, it is done in mail fraud cases where

there are a number of defendants and the jurors cannot gctually

carry- in their heads the number of defendants, and when that

is done tbev read the indictment.

Mr. Dean. That is one place where there is no unnlr•'rmlty.

It is a quCstion wh6thcr we want to face the music and fix a

Y-ule one way or the other on it. What do you think of the

whole idea?

M O. Crane. I think it is a question for bhe court to see



654

blO

that nothing improper is being handed to then. I think it is

possible to set and judge what is going to the jury so that

nothing improper is slipped in by mistake or intention that

1really should not go to Lhe jupy.

Mr. Glueck. If we have a rule on that I should like to

suggest this one whether the jury should be permitted to take

notes during the course of the trial.

Mr. Robinson. It would be dangerous.

Mr. Glueck. I do not see why it is dangerous.

Mr. Robinson. That is the coimon law.

Mr. Dean. If jurors are allowed to take them they will

go along and take them for the first few days. That is the

1government's case. Then they gei tired. Then they get in the

jury room and all they have with them are a few notes of the

government's main witnesses and they bring those out and dis-

cuss them.

The Chairman. Isn't that taken care of by the courts?

They could take down the pertinent dates and figures as a

guide to their recollection and not let the jury do it?

Mr. Dean. I don't know.

Mr. Medalie. I have not seen it.

The Chairman. That is done quite often in our state

courts when the trials will last over a week; not any shorter.

Mr. Medalie. A very distinguished prosecutor hit on the

device of giving each juror a pad and pencil.

Mr. Waite. In a case in which I sat which lasted five

weeks if I did not take any notes I would not know anything

about it except perhaps a few bare facts.
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Mr. Dean. There is another possibility. I mentioned

that other case facetiously, but you get a one-sided picture

from these notes. You have a situation where one person who

is a good writer will take the notes and the others will ask

him, "What do you have on your slip?"

Well, he has got something, and they will take that. I

think there is a danger of giving a one-sided picture for what

is preserved in the notes.

Mr. Waite. My point wasthat I would have a one-sided

picture if I could not take notes.

Mr. Seasongood. The judge can take that into considera-

tion and charge the jury that the notes are evidence and they

are not to be given too much weight. In a modern trial you

have a great many issues and a great many facts to contend with.

Mr. Youngquist. I think you would get into trouble.

Mr. Holtzoff. I do not think it shouldbe mentioned in

the rules.

Mr. Medalie. It is one thing for the juror to take down

notes, but he does not get down a fair picture of the evidence.

I think we can leave it alone.

The Chairman. I know that in one case one juror spent

days taking the judge in various positions and making carica-

tures of him and distributing them to his fellow jurors.

Mr. Dean. I suggest we leave it out.

Mr. Medalie. I once asked a juror who spent quite sonme

time writing in a little book. This was after the trial, and

I asked him what he had taken down about the case, and he said

he did not take anything, but every time he thought of some-

thing that he wanted to do or to make some telephone call or
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something about some business matter that he would write it

down in the book. The attorneys were wondering what he was

doing.

Mr. Seasongood. There was a very famous case of a judge

who wrote quite industriously in a notebook. After the trial

it was found out that all he wrote in the notebook was just

"Patience, patience, patience."

May I ask with respect to 48 if you have adopted it as

it is.

The Chairman. Substantially the same language.

Mr. Seasongood. I think that is the question Mr. Orfield

made. That goes to the point I made and that Mr. Orfield made.

That is, doesn't that mean they may only stipulate in advance of

the trial, or may they stipulate at any time during the trial

where one juror dies or is sick that they may go on with less

than 12?

The Chairman. Why not cover that in an instruction to

the reporter?

Mr. Seasongood. Well, that is in the civil rules.

Mr.Youngquist. It says that the parties may stipulate

that the jury will consist of any number less than 12. In the

civil rules it states:

"That a verdict or a finding of a stated majority

of the jurors shall be taken as the verdict or finding

of the jury."

Mr. Seasongood. I understand that Mr. Orfield raised the

question whether you could stipulate with a less number. If

you can stipulate by complete waiver, why can't you stipulate



657
b13

for a less number than 12 and say that the verdict of those

shall constitute the verdict? Isn't it obvious that if you

can waive a jury entirely you can waive a part of a jury?

4The Chairman. Is that possible in a criminal suit, for

a defendant to do that?

Mr. Dean. Yes, he did it in the Patton case against the

United States.

Mr. Seasongood. That means that a stated majority of the

jurors shall be taken as the verdict.

Mr. Robinson. I would assume that if you start with 12

jurors you stipulate that seven will control? I do not think

that the Petton case establishes that.

4Mr. Holtzoff. That is the only authority for a unanimous

verdict of less than 12.

Mr. Dean. According to the Supreme Court a jury must

consist of 12 members.

Mr. Seasongood. If you can waive the whole, you can

waive a part, or a vote of a part.

Mr. Robinson. Can you say that if a jury of 12 goes into

a jury room and then seven out of the 12 can control? Can you

say that their votes shall control?

Mr. Holtzoff. Isn't it an academic question, because no

defendant would ever stipulate to be bound by less than a

unanimous verdict?

Mr. Youngquist. He may get it by the grapevine that it

stands 7 to 5. He may want to avoid a long trial again and

get it over with and he may be willing to take that majority

verdict.

Mr. Seasongood. He may figure that it is better to take
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what happens than go through this thing again.

Mr. Ofield. I move we follow the Amitur rule.

The Cairman. To include the last two UInes of the

rule on the left-hand side of the page.

All those in favor of the motion say aye.

(There was a chorus of ayes.)

The C airman. And those opposed.

(There was a chorus of noes.)

The Chairman. Let us have a show of hands from the ayes.

(There was a show of hands.)

The Cairuan. And from the noes.

(There was a show of hands.)

The Cbairman. The motion is lost.

Rule 49.

RULZ 419

Mr. Rcbinson. This is merely a test for your opinions as

to whether special verdicts and interrogatories are applicable

in criminal cases. That requires an expression of your feelingg

about the matter.

Mr. Medalie. I move we strike this out.

Mr. Dean, I second it.

The O lirman. Is there any discussion on that?

Mr. Me alie. There is a state experience in New York. We

have a special verdict provision in our code of criminal pro-

cedure, but that applies to a separate trial of an issue like

foti jeopardy. The Judge makes the verdict. You cannot

work it out.

The Cairman. That is your constitutional difficulty.

L.i
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Mr. Medalie. I think so. It is not necessary, and I

think it is much better to get a general verdict than a special

verdict. The jury has the responsibility for deciding a man's

guilt apart from the mechanical facts.

Mr. Glueck. What kind of verdict can you get other than

guilty or not guilty?

Mr. Medalie. You could say whether he had a pistol or

not and whether there was a bullet in it and if it struck the

defendant in the fourth rib and gangrene set in and that he

died and that he knew it and intended it to happen and planned

it five weeks. That is a special verdict.

The Chairman. Those in favor of the motion to strike it

*out say aye.

(There was a chorus of ayes.)

The Chairman. Those opposed.

(There were a number of noes.)

The Chairman. Two noes. Let us hear argument.

Mr. Waite. I would like to say that I think this procedure

for special verdicts is very desirable under certain conditions,

but not as a common thing, but only in certain circumstances.

Beginning with line 13, this particular provision seems to

have cured a great defect in the pre-existing special verdict

procedures by taking care of situations where some pre-issue

of fact has not been submitted to the jury. That was the

difficulty with the special verdict procedure. Now that is

covered by this feature so there cannot be any defect in it,

and I think that is a good procedure.

Mr. Holtzoff. Why doesn't this special verdict deprive a

defendant of his right to a jury trial? He is entitled to have
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the jury say whether he is guilty or not and not merely make a

detailed finding of facts.

Mr. We chsler. This procedure all comes back to the Englisk

law and practice in having the jury return special verdicts.

It was the major way of reviewing questions of law in criminal

cases. It seems to me to be a useful practice in cases where

the law is complex and where the general verdict is not nearly

as helpful as a recitation of the facts and the rest of the

issues in the trial.

I do not think that anybody would want its use to be

frequent, and I do not say that in its present form I would

approve of it entirely, but I do think that some notion of

reserving questions of law for appeal on review other than by

the general verdict is desirable.

Mr. HXltzoff. Don't you do that by a motion for a directed

verdict in Rule 50?

Mr. Wechsler. No, you do not, because you do not get the

jury to resolve those issues. It may make all the difference

in the world if you put those issues to the jury discreetly and

direct their attenUon to them. If you ask for a general verdict

you see what happens.

Mr. Madalie. The court alone can without the consent of

counsel do that.

Mr. Rcbinson. I would like to get Professor Orfield's

view on that.

Mr. Ofield. As I see it it developed historically in

taking the power from the jury. The jury had too much power.

That was one of the purposes in giving the power to the court.
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Mr. Wechsler. That is only one statement of the function.

Didn't it also serve to facilitate appeal to a large number

of judges at a time when there was no way to get that review?

The Chairman. Aren't you speaking of a time when there

was no other way to get it?

Mr. Wechsler. I made the English point only to illustrate

this idea. I do not think the reason for its development in

England, or the major reason for its development, is applicable

to us, but in reading these English cases I have been impressed

by the way in which they proceeded to sharpen legal questions

for the consideration of the Court in-crown casesAb-#

Mr. Medalie. What was the form of special verdict?

Mr. Wechsler. It is a recitation of facts.

Mr. Medalie. A recitation of facts?

Mr. Longsdorf. Epch and every fact in a crime?

Mr. Wechsler. Yes.

Mr. Medalie. Today we have perfected methods for raising

any sound legal question in any-criminal case.

Apart from the question you raised with respect to

indictment, any competent counsel with a handful of prepared

requests for instructions can sharply raise any issue relating

to any criminal case. I am not talking about frivolous

requests for instructions. I am talking about the essential

points of the case.

You cannot cite a single exception where a flat question

of law in any important phase of the case cannot be raised

that way.

Mr. Wechsler. You raise a lot of legal questions today
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by questioning the sufficiency of the evidence to support a

perfectly legal conclusion.

Mr. Medalie. But you have a verdict.

Mr. Wechsler. You have a general verdict.

Mr. Medalie. Then you have set forth every fact in the

case.

Mr. Wechsler. Therefore what you have to do and what the

courts must do is to cull the record to find if there is any

substantial evidence to sustain your point.

Mr. Medalie. You must do that in any event for the pur-

pose of determining whether the evidence sustains the verdict
or whether or not the judge should submit the case to the jury.

Mr. Wechsler. But if the issue were discreetly submitted

to the jury, the jury may find on that particular issue the

other way, but the taking of tic general verdict is to limit

it and then you get this retrospective combing of the record.

Mr. Medalie. They can make a request for a spcclal

instruct "on.

1.1r. Wechsler. You said yesterday that you had criminal

cases adjudicated on an agreed statement of facts.

Mr. Medalie. 1o, I did not sy ,O,.

Mr. Youn-gquist. On a stipulation.

Mr. Medalie. I never give my facts away as easily as that.

There would be no use in trying cases. There are certain facts

that are stipulated; that is, that a particular docunenrit was

signed by X or that B was to pay a certain amount of money on

a certain day to C; or that the books of the corporation dis-

closed such and such an amount, and things of that sort; or that
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a company was incorporated on a certain date and that ce rtain

persons were directors of the corporation. They are usually

things that the govwrnment would probably take two or three

tedious days to prove.

Dip. Write. I think that you are not exactly correct in

saying that under that procedure. questions of law can be

raised under our line of procedure. I have in mind that a

special verdict is sometimes markedly more accurate than a

general verdict. In a case, where the issue was coeiplicated

and where thie emotional situation I.s extreme,, a specLal verdict

may defLn1.te-ly protect a defendant against an emotional general

verdict on the part of the jury.

Mr. Medalie. Well, I think if the jury is so influenced

by emotion then the form of the verdict may not make much

difference.

Mr. Waite. That is not true. They may often find a

general verdict of guilty, but when they are asked to find a

special thing and state particular facts they won't find facts

contrary to the evidence.

Mr. Medalie. This really does not help that situation at

all.

Er. Waite. We should give the judge the power to

require it in situations where it is desirable. I would like

to see the defendant or the prosecutor have a special verdict

in cases where they want them. I think it should be left to

the discretion of the judge. I assume that it would be very

rarely used.

Mr. Medalie. Let us see what may happen in the course of

the next two or three years. Suppose we get into this war.
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Suppose the sentiment begins to run high against the Vallandig-

hams?

l\r. Write. Against whom?

4Mr. Medalie. Against the Vallandighams, against the

dissenters, people who make speeches.

That is all they need do to make sure these men are

taken care of, namely to submit questions for special verdicts.

I may dislike Vallandighams, and they won't like them when that

is a good reason for protecting them.

Mr. Waite. That is my point, that if you leave it to the

jury on a general verdict that is what you will get, but if

you require findings of fact specifically, the jury will be

called upon to decide those facts more specifically so that you

will get a more proper verdict than guilty just on emotion.

Mr. Crane. May I say a word here? This bears upon the

whole jury system. It is an outlet for the expression and

feelings of the American people which prevents us from

breaking out or breaking up. Suppose juries are not always

logical and their verdicts may be contrary to the evidence, yet

we like the jury system. You may go before a judge, and judges

are just, but the jury system is an outlet and that is the

reason why we have the jury system instead of the judge. The

judge is fair; he is just; he is trained to look at the facts

and make logical conclusions and to weigh the evidence. Juries

may not do that, but the jury system is a greatoutlet in America.

We may find fault with it, and the prosecutor may find fault

with it, and we get absolutely disgusted sometimes with the

stupidity of juries. The jury system is good even with its

faults and because of its faults.



665

b21

Just to give an illustration, when I was prosecutor in

Kings County we had to enforce a liquor law, not the prohibition

law, but a law closing stores on Sunday and they had to close

iat 12 o'clock. One Sunday a person went to a place where there

was a saloon and asked the man to open it up. It was closed

and he called to the owner to come down and open the place and

get hima bottle of brandy because his child had heart trouble,

and the doctor said he had to take it. Well, the good-hearted

Irishman went down and opened the saloon and gave him the

bottle of brandy, and he paid for it and went away.

The officer arrested him and we had an assistant prosecutor

try the case, and the jury came back and brought in a verdict

finding the officer guilty. (L'ýughter.)

Now then, they had to say something; they just could not

stand there and not say anything. That just illustrates that

the juries sometimes do things that are not logical and are

not perhaps right, but these things arise, nevertheless.

Of course, we have to prosecute and we have to carry out

these statutes. We do the best we can and then leave it to the

jury. That is the reason why we have juries, and I think it is

the jury which has been the bulwark of liberty sometimes in

spite of government.

I think that for that reason a verdict of guilty or not

guilty as the jury thinks best is about the best we can do. The

juries are taken from the people, and in most cases they know

the people.

The Chairman. Do we adjourn now?

Mr. Crane. I was just warming up.

Mr. Medalie. Are we going on tomorrow?
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The Chairman. Yes.

Mr. Seasongood. How about Thursday?

The Chairman. I think we can tell tonight whether we

will finish tomorrow.

0(Thereupon, at 4:35 o'clock p. m., a recess was

taken until 8 o'clock p. m. of the same day.)

0

0
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The proceedings were rsuie at 8 otolook p.m.# at the

expiration of the recess.

RULI 50

The Obairman. All right, gentlemen. Rule 50.

Mr. Sesongood. Mr. Chairman, before ve leave the ques-

tion or tjuy~u, ought there be anything in the rules regard-

ing polli the jury?

The Cbair•an. Should thee -be *nything regparding polling

the jury?

Mr. elie*, I suppose t•ere could be. It is the nest

futile tb I ever saw.

The 0 irman. The only time I saw it do anything was once

when jurer o. 5 said, *'res, we find him guilty beoause he in

a so-and-s o That is the only time I have ever hpard any'

varlation, bcause he could not restrain himself.

But do you think It is worth anything?

Mr. Be songood. It is a right that Is secured In our

state praotLce to any party.

The OLirnan. I suppose it is a thing that every judge

would do on request, without a doubt.

Mr. Yoang pkst. I think we could safely leave it to then.

Mr. Robinson. It is a well-established comon procedure.

Mr. L sdorf. How did it originate In the first plactf?

Mr. yI vqiast. Some suspicious defendants I suppose.

The 0C irnan. Wasdt it the object on the part of the

Crown to i the basiee orfan action against a juror for having

reached •n doAt" verdict?

Mr. Lo adort. I have a faint recollection It was s*ms
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such occult as that.

The C irmua . If it is worth anything I think we

should put it in.

Mr. 1od4lie. I was just looking through this very elabor-

&to Nov Yozk Code of Criminal Procedure. I do not find any

provision In here for polling juries.

Mr. Youngquist. I m quite sure we have no such provision

in the Minnesota statutes, but it is common prctice.

Mr. Ciane. I suppose it means that a judge can ask each

Juror if tb at is his vordict, so as to be sure they understand

What they kweve done.

Mr. S asongood. Yes. Any party can ask if that is vhat

ýf they say.

0 K~i r. C 9ne. Yes. They ask if "That is your verdict,"

and they e their answer to It, just to make sure it Is

unanimous; but I should think it was in the power of the court

to find out If that was the verdict of all the jurors anyway.

The Ch irman. I see no objection to it if anybody thinks

it will be of any assistance.

Kr. YIungquist. Well, I should not suppose theme would

be any need of It, because if anyone wants a poll the judge

certain w ld poll the Jury.

W The C •izsum. The question which is up, gentlemen, is,

Shall we byve a provision concerning polling the jury?

Mr. Seasangood. Well, let the reporter consider it and

see if he hlnks of anyPeason why it should be and if it is

contained : any of the state codes.

The Cltirman. We will make a note for the reporter to se

if it is a common procedure in the code.
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Mr. Orfield. It is covered by Section 336 in the American

Institute of Law Code:

"If any juror announces that the verdict as declared

by the foreman is not the verdict agreed on or that it

was not concurred in by the required number of jurors or

that he no longer concurs in it, the court shall cause

the jurors to be asked severally if it is their verdict.

If the required number answer in the affirmative, the

verdict shall then be entered of record and the jury

retired from cause. If the required number do not answer

in the affirmative, the court may direct them to re-

consider their verdict. In any case the court may, on

its own motion and on motion of either party, poll the

0jury."

According to the commentary, something like ten States

have that in their statutes.

Mr. Holtzoff. Isn't that inherent?

Mr. Dean. Why do we need a rule to poll a jury?

The Chairman. That is the question which has been raised.

Mr. Seasongood. There is apparently no Federal statute

containing that, and they seem to have statutes in a number of

States. I do not know whether it is necessary.

The Chairman. Suppose we have a further check made on

that by the reporter.

Mr. Longsdorf. Mr. Chairman, I did not understand, when

we left here at the last session, whether Rule 49 on special

verdicts was retained or discarded.

The Chairman. It was voted down, and then the chair
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asked Mr. Orf ield and Mr. Wechsler to elaborate their views

for information.

You did not discuss that, did you, Mr. Waite?

Mr. Waite. I said a word. I do not know whether you

would call it discussing it.

The Chairman. I did not think you were in the negative on

that point.

Mr. Waite. Yes.

The Chairman. All right, then, Mr. Waite. Pardon me for

overlooking you.

Rule 50.

Mr. Robinson. The present Federal law has been changed

by a Supreme Court decision as recently as 1940. Mr. Strine

supplied me with this memorandum:

"The rules have been repeatedly stated that a

defendant waives a motion for a directed verdict made at

the close of the Government's case by introducing evidence

in his behalf and failing to renew the motion at the close

of the entire case; that where no motion is made for a

directed verdict at the close of the whole case defendant

may not raise the sufficiency of the evidence after

verdict; and that in the absence of an exception the

* denial of a motion for a directed verdict at close of

whole case may not be reneved-on appeal. The Circuit

Court of Appeals for the Ninth Circuit announced and

followed these rules in Hemphill v. United States, 112

Fed. (2d) 505, and Sheridan v. United States, 112 Fed.

(2d) 503,(1 940). But both of these cases were reversed

by the Supreme Court and remanded (per curiam) with
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directions to consider the sufficiency of the evidence to

2 support the verdict."

That was Hemphill, 61 Supreme Court 729, and Sheridan,

61 Supreme Court 619.

In the Sheridan case the Solicitor General confessed

error.

It seems, then, that if the defendant moves for a directed

verdict at the close of the evidence by the Government and then

goes ahead, when the motion is overruled, offers his evidence,

and then fails to move for a directed verdict at the close, he

is not thereby cut off from the advantage that he otherwise

would get if he were to renew it.

Nov, that is the rule. I do not know what you consider

to be its relation to the new decision. I do not think it

makes the rule unnecessary. I notice it follows exactly the

civil rule on the subject.

Mr. Wechsler. Well, has the problem that arose in the

civil procedure and to which this rule was addressed originally

in criminal cases, to wit, the problem of the motion for

direction constituting a waiver of jury disposition, which is

really what it amounted to, come up? The old procedure was

that when the plaintiff and defendant both moved for direction

there might be lost the opportunity to offer a defense. Now

the Government cannot move for a direction, and therefore I

question whether this provision has any point in criminal

procedure.

Mr. Robinson. I think that is probably true.

Mr. Crane. That is my idea. I do not see any necessity

for it.
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Mr. Holtzoff. Doesn't it have an office, because it goes

to a different point, Mr. Wechsler? Namely) whether by moving

for a directed verdict at the end of the prosecution's case the

defendant waives the right to offer evidence on his behalf.

Mr. Wechsler. Has it ever been suggested that he does?

The Chairman. That is the law in New Jersey.

Mr. Dean. In a criminal case?

The Chairman. Yes.

Mr. Medalie. And applied by Federal judges in New Jersey

to criminal cases there.

Mr. Crane. If he moves for a directed verdict at the end

of the People% case, he cannot offer evidence.

The Chairman. He cannot offer evidence unless the court

O grants permission, and it is within the sole discretion of the

court.

Mr. Medalie. Did they ever get away with that in a Federal

case?

The Chairman. Certainly. Judge Ralstewd did it.

Mr. Medalie. I had an experience with him in 1920. He

said, "Of course, I deny your motion, but you may offer evidence

for the defense."

The Chairman. If he thought that the man was guilty and

O it was just a waste of the defendant's time, he would deny the

motion.

Mr. Medalie. Did the Circuit Court of Appeals ever sustain

that?

The Chairman. I do not know that it went up to it.

Mr. Dean. I noticed an approved form in one of the Circuit

Court of Appeals in which it appeared that the defendant prayed
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for leave to put on his case after making the motion. First

he asked for that leave and then asked the court to direct the

verdict.

The Chairman. I believe that is the law in Delaware as

well.

Mr. Crane. If that is so, you had better have it in

there.

Mr. Wechsler. Should there be an additional provision

which incorporates the rule of the Hemphill case that the

motion need not be renewed at the end of the whole case, having

been made at the end of the prosecution's case?

Mr. Dean. Why should the motion be renewed?

Mr. Youngquist. You may have quite a different case at

the end of the defense. You may have a stronger case because

of the cross-examination of the Government.

Mr. Wechsler. I take it that the point of this provision

comes to this. At the end of the whole case, whether the

defendant makes a motion or not, the court is obliged to

determine that the evidence is sufficient to go to the jury.

Mr. Youngquist. But there is no motion.

Mr. Wechsler. Even in the absence of a motion. That is

the effect of these decisions.

Mr. Crane. I think so. I think it is entirely different

from a civilcase. If on the evidence there is no crime that

has been committed, why should the court say the lawyer waived

anything because he failed to make a motion?

In a civil case they both move for a directed verdict,

the judge pronounces what he would do, and he decides the case.

Again, in a close case they use it in the courts and say
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that the defendants admitted that there was an issue of fact

for the jury. It does not make any difference in a civil case,

but I do not think you should send a man to jail when the

entire record fails to show the commission of a crime in the

estimation of the appellate court. If that is so, it seems it

was not to be so, because you are going to take the failure of

the defendant's lawyer as a substitute for evidence.

Mr. Wechsler. These rules all have their meaning in the

exceptional cases where the defendant is represented by excep-

tionally inept counsel, and the question is to what extent

should he be penalized for that, particularly when he may not

have chosen his lawyer but had him assigned by the court.

I think it would be a feasible thing to incorporate two

principles into Federal criminal procedure; first, that at the

end of the prosecution'scase the judge as a matter of judicial

duty shoild consider whether the evidence makes a prima facie

case and should throw it out if it does not. Most judges would

do that, anyway. Second, that at the end of the whole case he

3 should consider whether there is a case for the jury, and

should throw it out if there is not, and that regardless of

whether the motions were made.

Such a provision would be carrying the view that is taken

0with reference to exceptions one step further, but I think it

would be sound and would eliminate a little bit of motion that

is mere technicality.

Mr. Medalie. I think it ought to be possible to review,

without any hocus-pocus or gibberish, the sufficiency of evi-

dence so long as there is a judgment declaring a man guilty

after a trial.
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Mr. Wechsler. I agree.

Mr. Medalie. Whether or not a motion was made at the close

of the Government's case or noted at the end of the entire case

or whether anything was mumbled. If there is a judgment

0saying the man is guilty after a trial, he shall have the right

to review that.

Mr. Crane. It is not much different than the sufficiency

of the indictment, and that can always be raised, even after

verdict.

The Chairman. I really do not see why it is asking too

much for defendant's counsel to get up and say, "We move for

a directed verdict on the record," and give the court -- he is

certainly entitled to be aided by counsel -- the benefit of his

0view.
If the defendant' counsel has not enough confidence in the

fact that the prosecution has not made out a case to make that

formal motion, I do not see why we should put the judge right

out on the spot and put him in the position where some appellate

court, with perhaps a slightly different philosophy as to this

particular crime, may reverse him because they do not like his

social value.

Mr. Crane. Your associations have been such that, of

0course, they have not brought you in contact with a lot of

counsel who, according to our rules, may be assigned because

the poor fellow has not got the money to get counsel. You

would not wonder why they had forgotten anything, and many of

them are very nice young men, but they are not quite familiar

with the procedure and they go into these cases for the first

time, at the beginning of their career, and they get rattled.
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The Chairman. I do not see how they could forget to do

that any more than forget to put their neckties on.

Mr. Crane. Some of them do not have neckties.

Mr. Medalie. In some cases the judges see to it that no

case goes to the jury if the evidence is insufficient. That is

the determination he is bound to make in a criminal case, re-

gardless of whether formalities are mentioned with regard to

calling his attention to anything. The only formula you need

is, "I move for a directed verdict on the ground that the Govern-

ment has failed to prove the case charged in the indictment."

That is all you need.

The Chairman. True enough, but if you really want to win

your motion, you go on to tell the judge wherein the Government

failed to prove its case. If you just say that the average

judge says, "He is going through that as a formula," just like

some people go to church every Sunday, but if a man puts up an

impassioned plea and explains where the vital link in the chain

is missingthe judge is likely to pay attention to him.

Mr. Medalie. Very often he says, "I do not want to hear

any argument. Let it go to the jury." Judges have said it to

the best of counsel.

I do not think it is necessary to call the judge's atten-

0tion to the insufficiency of evidence in a criminal case. Every-

body should assume that a judge hearing a criminal case is

following the evidence and that he knows whether every essential

element of the crime has been established.

Mr. Youngquist. Isn't this decision of 1940 to the effect

that the question of the sufficiency of evidence may be raised

4 appeal, even without motion?
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Mr. Robinson. At the end of the case. If there was one

at the end of the State's case, that is sufficient.

The Chairman. There has to be one somewhere.

Mr. Robinson. Yes.

0Mr. Youngquist. All we are providing here is that if he

makes one at the end of the State's case he may go on and

introduce evidence.

Mr. Robinson. That is right.

Mr. Youngquist. Then by (b) he is not required to make a

motion at the end of the case, but it simply provides that if he

does make a motionand if it is denied or if for any reason it

is not granted, he may bring it up again within ten daos, and

then get an order of the court.

It does not touch the question of review at all, nor is

there anything in it that either requires or makes unnecessary

a motion at the close of all the evidence.

Mr. Robinson. Our point then would be whether or not to

incorporate this latest Supreme Court o-siti-on in the matter.

Mr. Youngquist. But that deals only with renewal on appeal,

and is that withinour jurisdiction?

Mr. Wechsler. But I venture to say, Mr. Chairman, that

4 the principle of that Supreme Court decision, which is that it

0is judicial duty to notice plain error, whether or not assigned,

would be applied in a case where no motion had been made at the

end of the prosecution's case if the evidence was insufficient;

and therefore we would be drafting with reference to facts

rather than to the principle of that decision, if you follow

Mr. Youngquist's suggestion.

Mr. Youngquist. Even (a) says nothing about requiring a
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motion for a directed verdict.

Mr. Wechsler. That is true.

Mr. Youngquist. It simply saves his right -- he who makes

such a motion -- to proceed with his case and proceed with his

0 evidence, and that is all, and I do not think that we should,

in these rules, tell the court that it is his duty to direct a

verdict if the evidence does not appear to be sufficient, even

though counsel makes no motion. That we must assume he would

do of his own motion.

Mr. Holtzoff. I do not think the error of insufficiency

is always a plain error, such as was contemplated in that case.

I have in mind a case tried by the Government recently here in

the District which took several weeks to try. At the end of

the entire case it appeared that there was some purely tech-

nical link in the chain of evidence that the United States

AttorneX or the special assistant trying the case had failed

to put in -- a purely technical omission.

Now, a motion for a directed verdict was made based on

that omission. The case was immediately reopened and the

missing link was supplied.

Now, suppose no motion had been made and the case had gone

to the jury and there was a conviction, as there was, and on

0 appeal it was sought to raise the point of insufficiency. Now,

that would have been a gross injustice, because here was an

error which could easily have been cured if attention had been

called to it, and yet the evidence was not sufficient to make

out a case.

Mr. Youngquist. That would put on the defendant the

burden of calling attention to omissions in the Government's
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case.

Mr. Holtzoff. Yes.

Mr. Wechsler. I think the answer is as it was given by

Mr. Medalie a while ago, that it would be sufficient under the

0most technical practice if counsel for the defendant moved to

dismiss on the ground that the evidence was insufficient.

The Chairman. Not in my State.

Mr. Wechsler. The record would not then show that he

pointed to this particular link in the prosecution's evidence.

Mr. Holtzoff. I do not claim that he would have to call

attention to this missing link.

Mr. Wechsler. If you do not claim that counsel wodld have

to call attention to that particular missing link, then I do

0not see the point of your objection, because if we regularize

the practice in this way, that at the end of the prosecution's

case the judge knew that it wash is duty to consider the

sufficiency of the evidence, then a friendly judge would turn

to defendant's counsel and say, "Do you wish to address yourself

to the sufficiency of the evidence?"

I think that is what Judge Crane would do under the present

practice if I were counsel and failed to make the motion. Then,

if defense counsel does not know what to say -- that is a

0common difficulty that arises when a defendant is poorly repre-

sented, but it would be the judge's --

The Chairman. Take the case that Mr. Holtzoff put. If

counsel gets up and says,"I object to it dn the ground that the

evidence is incompetent, irrelevant, and immaterial," or what-

ever the sacred formula is in New York --

Mr. Medalie. It is not sacred in New York.
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The Chairman. It does not make any difference what it is.

You have to state wherein the question is improper, and we are

supposed to do it in one sentence instead of making a speech.

Similarly, in a motion for a directed verdict we are

0 supposedto have that motion carry any weight, to state the

reason or reasons for our motion. In a lawsuit it would be a

motion for a nonsuit, and we state our grounds for the motion

are one, two, three, four, and five, and having stated our

propositions of law, we argue it.

Similarly, in a criminal case we must state that we move

for a directed verdict on the following grounds, and state the

reasons.

The court is entitled to know what is in counsel's mind.

0 Mr. Wechsler. Then, the practice that you refer to is

more technical than I had supposed it to be, but I still think

this principle is a desirable principle, even though it would

be .a reform in your State.

The Chairman. The point I want to make is that I donot

think it is technical. I think it is doing the fair thing to

the court. We can get so interested in the Government or the

defendant that we fail to remember that the tryer of facts has

a few rights.

0 Mr. Wechsler. Is it unfair to ask the court to follow the

evidence sufficiently to be satisfied that a prima facie case

has been made or, subsequently, that there is a case for the

jury?

The Chairman. Well, it is not an easy thing in some types

of cases. I am speaking more on the civil side rather than

criminal cases, because I do not know much about criminal law,
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if anything. It is a very hard thing in some types of cases

for a judge to know if A case has been made out. Suppose a case

goes on a week, two weeks, or three weeks, and it involves

technical proof. He is entitled to the benefit of what is in

counsel's mind.

Mr. Medalie. You are not talking about the defendant being

treated fairly. You are talking about the judge being treated

fairly.

The Chairman. Absolutely.

Mr. Youngquist. That is what he said.

Mr. Medalie. I do not think we ought to do that kind of

thing.

The Chairman. I do not think he is a goat. I think he is

0the representative of justice.

Mr. Medalie. The judge makes an erroneous decision in

the best of good faith, and he might have been saved that if

counsel had done certain things. Nevertheless, if he made an

erroneous decision, it is not a question of being just to the

judge. Nothing happens to the judge. Something happens to the

judgment, but, worse than that, something happens to the defend-

ant that should not have happened to him. That is all we are

concerned with.

Mr. Seasongood. That is not true. I had the same thought

5 Mr. Holtzoff had. The defendant would be found guilty, but if

there is some technical or slight thing that was not proved, it

could be proved in two minutes if it had been proved, surely

that defendant would not be acquitted.

Mr. Medalie. You do not get a reversal in something like

that. In New York there was a case once in which there was only
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a question of proving that Canal Street or some such thing was

in the County of New York, and it was not proved.

Mr. Wechsler. I think the way to cure that is to provide

a rule for trivial defects in evidence, but in order to save

that situation, if we eliminate any action on this point we

are defeating the defendant's claim in a case where there is

substantial deficiency in it.

The Chairman. May we check this sentence by sentence

and see where it gets us?

Is there any objection to the first sentence?

"A defendant who moves for a directed verdict a't the

close of the evidence offered by the Government may offer

evidence in the event that the motion is not granted, without

0having reserved the right so to do and to the same extent as

if the mdion had not been made."

That changes the rule of common law. It seems to me it is

a sound change.

Is there any objection to that? (Silence.)

Nov, the next sentence seems to me not so properly in

criminal rule. I may be wrong.

"A motion for a directed verdict which is not granted

is not a waiver of trial by jury."

Does that not more relate to the civil rule, where there

are cross motions for a directed verdict? Some States hold

that it resolves the case and there is no question of law for

the court?

Mr. Longsdorf. That is correct.

The Chairman. If that is so, it does not belong here.

Mr. Medalie. It is not applicable to criminal cases.
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Mr. Seasongood. I thought you said that if in your State

you make such a motion you may not offer evidence?

The Chairman. That is right. This changes that and gives

him the right to offer evidence, which I think he should have.

0Mr. Seasongood. Surely.

The Chairman. By common consent, the second sentence,

starting on line 6, will come out.

"A motion for a directed verdict shall state the

specific grounds therefor."

That I think is only fair to the trial court.

Mr. Wechsler. That is the sentence that really gets into

the problem that we were largely discussing.

Mr. Crane. That brings it up because it is implied in this,

Obut we have not said that the judge should indicate that a

motion for a directed verdict should be made. Of course, that

comes up largely on the question of appeal, Mr. Chairman, and

not so much here. It is a question of what the appellate court

reviews.

Are we going to deal with the question of appeals here, do

you think?

The Chairman. That, of course, is going to be one question

on which we will have to have instructions from the court.

Mr. Crane. I do not want to digress, but in connection

with this -- this, of course, would be a question of what the

court will review on appeal -- there must be a motion for a

directed verdict if they are going to review sufficiency of

evidence.

The Chairman. I think it is proper here, because in my

State if a man said, "I move for a directed verdict," and sat
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down, the court would treat him as if he had been sitting down

all the time.

Mr. Crane. The first part, yes.

The Chairman. No; the last sentence. In other words,

0for a motion to mean anything, he must state the specific

reasons.

Mr. Crane. It would seem to imply that a motion for a

directed verdict should be made. I was thinking, when it comes

to a question of appeal, and we deal with appeals, then we will

have toyorm our practice so that the court will review it. The

reason I am quite interested in that is that our State of New

York has gone wrong if they come to the question of appeal, and

I do not want it to happen here, and that is that on a demurrer

to an indictment the sufficiency of it, of course, is raised and

can be Ati"idas a question of law. I am simply saying that as

we goalong here we must bear in mind what the procedure must be.

Mr. Youngquist. Is this matter dealt with in the rules on

appeals?

Mr. Crane. No.

The Chairman. This is probably part of the trial procedure.

Mr. Orfield. It was suggested by the Solicitor General in

his ruling that it was not.

0Mr. Youngquist. But we do have the Supreme Court ruling

of last year that defines the scope with reference to the

motion for a directed verdict.

Mr. Wechsler. That decision is not under the rules,

thofgh.

The Chairman. Is there any objection to the last sentence

in paragraph (a)?
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Mr. Wechsler. I think the last sentence, though desirable

practice, is probably incompatible with the provision I should

like to see incorporated; and perhaps to bring the matter to a

head and to avoid the error I am trying to safeguard defendants

from, I ought to move that there be a rule drafted which would

embody the following principle: that at the end of the prose-

cution's case, and again at the end of the whole case, it would

be the affirmative duty of the court to consider and determine

the sufficiency of the evidence. I do not suggest that as the

artistic language.

The Chairman. Without motion.

Mr. Youngquist. That is so obviously the duty of the

court, anyway, that we should not put it in the rules.

6 Mr. Wechsler. If it is the duty of the court anyway,

then I do not see the point of a sentence that says an omission

for a direction.

Mr. Medalie. It has a value, and that is such a thing as

calling the cou~t's attention to failing to prove that a company

was incorporated, that a particular street was in a particular

town, and so on.

Mr. Robinson. What about venue?

Mr. Medalie. That applies to venue. That was a case where

* venue was overlooked by both sides.

The Chairman. Our courts, with their very technical rules,

Mr. Wechsler, do exactly what you want.

Mr. Wechsler. Most courts do.

The Chairman. Because I have heard the judge say to

counsel, before he could get onbis feet, "Your motion for a

directed verdict is granted."
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Mr. Wechsler. As a matter of fact, Mr. Chairman, I think

if we adopted the proposal that I make, when you take that in

conjunction with another rule that we have already adopted, we

get the result that I would like to see. We have adopted a

rule that there need not be an exception to an objection --

Mr. Robinson. Isn't that a common confusion between the

exception and the objection? What we are doing is to remove

the necessity of exceptions, but not the necessity for an

objection.

Mr. Wechsler. That is precisely my point. We said there

must be an objection. The effect of my suggested rule must be

that the court, of its own motion, should stop it and say, "Is

the evidence sufficient?"

0 If at that point he turns to defense counsel and says,

"Have you any objection to the sufficiency of evidence?" and

the defendant's counsel says, "No, I have none," then it seems

to me that by virtue of this rule, and the earlier rule on the

objection, you would probably reach a situation where the

technical defect on the evidence would not be sufficient to

reverse; but, on the other hand, the rule puts the court on

notice that he should think of the necessity.

The Chairman. You are going so far to protect poor defense

counsel that youare, I think, ignoring the fact that with a

particularly long and technical case the judge may even more

need protection and advice of counsel as to what is going on,

by way of summary of the evidence.

Mr. Wechsler. Let him ask for it, then.

Mr. Waite. I am not clear in my own mind what the objec-

tion to this is yet. Why shouldn't he be required to state the
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ground of his objection?

Mr. Medalie. We are dealing with the consequences if it

has not been done.

Mr. Dean. We are looking at it with the view of the

appellate court.

Mr. Seasongood. We are looking at it for a substantial

matter. You do not know what may be regarded in the appellate

court as material or not material. There may be something else

other than the examples you have given. There may be something

which is a failure of proof, and there would have been no

trouble about proving it at all, but it is a material part of

the case. There is no reason why they should not make a

motion for a directed verdict and state the specific ground.

He owes that to the court.

Mr. Medalie. The appellate court won't reverse for

trifles.

Mr. Seasongood. No, but what is a trifle is a matter of

opinion.

Mr. Medalie. Let us take a case which was a proceeding

on misrepresentation. If there was no proof that misrepre-

sentation was made or intended, that case ought to be reversed.

Mr. Wechsler. If it is to be reversed the way to do that

0 is to lay a foundation for it by articulating the proposition

that the judge at the trial should determine the issue then,

even though the motion is not made.

Mr. Youngquist. Must not we assume that in such a case,

where the very gist of the offense was not proved, the judge

would, of his own motion, dismiss?

Mr. Medalie. He should, and if he did not there ought to
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be a reversal, regardless of these formulas.

Mr. Youngquist. Well, we are not talking about the

appellate procedure, as I understand it. What we are talking

about now, as I understand it,on the basis of Mr. Wechsler's

suggestion, is to state in these rules that it shall be the duty

of the court, on its own motion, to direct a verdict at the

close of the Government's case or at the close of the State's

case, without a motion on the part of the defendant.

It seems to me that is wholly superfluous. I do agree that

if a motion is made it ought to be made on some ground, and if

there is a ground the ground ought to be specified.

There is this one question present which deals with the

scope of the appeal. If specific grounds are stated in the

0motion for a directed verdict, is the defendant limited to a

consideration by the appellate court of those grounds only? That

may present a problem.

Mr. Medalie. There is something that can cover it with

respect to the appellate court's right to review and its right

to take action -- that is a provision -- and it may exist; I do

not know; I know in our circuit they do that sort of thing in a

very clear case -- notwithstanding the raising of the question by

proper formula or procedure below, notwithstanding even the

Somission of an assignment of error where there is a very clear

error which goes to the very gist or rule of the case, they will

reverse.

Mr. Longsdorf. Yes, but what is a clear error?

Mr. Medalie. Well, I will give it to you again. In a mail

fraud case there was no evidence that the parties ever intended

to set forth the matters alleged in the indictment.
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Mr. Burke. It was my impression that in the original

discussion we started to consider the effect not of the failure

to make a motion to direct a verdict but the failure to renew a

motion, assuming that the motion had been made at the end of the

0 People's case, at the close of the presentation of the testimony

on the part of the defendant.

The Chairman. Well, I think that would be the next thing

we would have to cover from here.

7 If we are tentatively agreed thus far -- and I say that

word "tentatively" very hesitatingly, in view of Mr. Wechsler's

objection -- I think we might go on and have a motion to instruct

the reporter to prepare a further sentence in this rule which

would carry out the effect of this recent case.

0 Mr. Burke. The thought I had in mind in that connection was

that, assuming that the district attorney failed to make a prima

facie case and the court failed to observe the lack of the prima

facie case, it certainly would not be a great fault on the part

of inept counsel for the defendant in also omitting something

that in a similar case, in the hands of competent counsel, might

free the defendant in a like situation in another court.

The Chairman. Now, we are presuming there an inept counsel

and an inept court and a very shrewd prosecutor. Can we frame

0our rules to meet such unusual cases?

Mr. Wechsler. In most cases, Mr. Chairman, the motion is

made, and therefore the issue to which my proposition is directed

does not arise. By hypothesis, we are dealing with a case which

is badly represented, or with a case which is, for some other

reason, exceptional in that respect. That is the ase that I want

to deal with, and I may say again, in answer to what Mr. Burke
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said, that I believe the principle of that Supreme Court

decision not to rest upon the ground that the motion was made

at the end of the People's case, but, rather to rest upon the

ground of an affirmative duty on the court to protect the

4defendant with respect to the sufficiency of the evidence.

Now, the strength with which the courts use that issue may

be indicated by the fact that while the Solicitor General

confessed error in one of those cases, another one of them was

opposed, and a colleague of mine in the Department had the

burden of maintaining the Government's position with respect

to the case, in which we felt that the evidence was so strong

that we ought not consent to a reversal.

I can only say that the Chief Justice, on the argument of

0that case, administered one of the most vigorous findings to

the gentleman who represented the Government that I have ever

heard administered in open court. The entire argument lasted,

in substance, three and a half minutes.

The Chief asked only why the trial judge should not have

considered the sufficiency of the evidence, and we were only

able to say, "Well, the evidence is very sufficient." The

Chief said, "Nevertheless, it should have been considered."

The case was reversed.

0I think we would be giving effect to the underlying

principle of that decision, which is that there is or should

be an affirmative duty on the court in this type of situation.

Mr. Holtzoff. Isn't the underlying principle of that

decision that a patent and plain error will be considered by

the appellate court even if the question was not properly

saved for review, rather than that it is the duty of the court,
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on his own motion, beeattse--o the sufficiency or insufficiency

of the evidence?

Mr. Wechsler. I say, if the trial judge knows that he

will be reversed if he overlooks a plain error, I suppose he

0 infers that it is his duty to look for a plain error.

I would be in accord with some draft of a rule that quali-

fied this duty in terms of some adjective, such as "plain" or

some other adjective designed to indicate that. /
If it was a trivial error, the judge is not supposed to

marshal the evidence himself, but I am interested in the

principle of the duty which I think is embodied in what I re-

gard as a progressive decision by the court.

Mr. Crane. I think you will find in the codes that this

is a matter dealt with from the following viewpoints. The

appellate courts have required these things because they

refused to review.

You take our intermediate court. It can review the

evidence and grant a new trial, in its discretion, but you come

to the Court of Appeals, and there it was that it had to be a

question of law, and that was raised by an exception or by some

motion.

I should think that we ought to come back here,in fairness

0 to the bar, at the beginning, and tell them what they must do.

Has he got to move? If he has moved, is it something he does

because he wants to do it? Do we require it because it must be

done to preserve his rights on appeal, that he make a motionto

direct a verdict or should make a motion to direct a verdict?

I did not understand that it is necessary in a criminal

case for a court that reviews facts. I did not know it was
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necessary to make a motion to dismiss an indictment, as it is

called in some instances, or to direct a verdict as it is

called in others, in States that have intermediate courts, and

the court that reviewed the facts would review them without the

necessity of that motion or an exception to that denial.

It is a different thing when you come to courts that can

only review questions of law, as the Court of Appeals in my

State does.

I take it that the Circuit Court of Appeals reviews facts,

does it not?

Mr. Holtzoff. No. Facts are not reviewed in the Federal

courts in criminal cases.

Mr. Crane. Don't they review them at all?

0Mr. Holtzoff. No.

Mr. Crane. Then you have to have a question on law pre-

sented by a motion. Of course, sufficiency of evidence is

always a question of law.

Mr. Wechsler. The jurisdiction of the Circuit Court of

Appeals is the same as --

Mr. Crane. They do review the facts as to sufficiency of

evidence, because that is always a question of law. What I

meant was that we did not used to consider the question of law

0unless there was a motion made and an exception taken.

The Chairman. May we refer this section back to the

reporter to redraft it and incorporate in it the decision of

this recent Supreme Court case?
/

Mr. Longsdorf. I am very glad to have it referred back, but

I am not clear in my mind about certain things, and I would

like to be straightened up. Am I in order?
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The Chairman. All right.

8 Mr. L asdorf. I do not understand that this Sheridan

case and ti Hemphill case -- I cannot make up my mind without

looking at those cases -- have dispensed with the necessity of

claiming fcrmal exceptions. I think they should be dispensed

with, but I do not know whether those decisions did make that

unnecessary.

Now, ve have a civil rule that made it unnecessary. Don't

we want the same kind of rule here?

Then, following that, may I be informed whether or

not Rule 46 stood or, as I understood, was dropped because it

was no longer necessary?

Mr. Robinson. Just the last give lines of Rule 46 was

0 dropped.

Mr. Loagsdorf. That is all right, then. The rest of it

stands?

Mr. R inson. Yes.

Mr. Longsdorf. Very well, then.

Mr. Dean. If this is to be recast, may I make one sugges-

tion, and tht is that in that first sentence there shbuld be

somewhere contained a statement of the duty of the trial court

when a motion is made. Now it is completely omitted, and I

suggest that if we should come to the conclusion that a motion

should be made,either at the end of the Government's case or

at the end f the entire case, we should also add at the end

of the firsý sentence, "And it shall be the duty of the trial

court to direct a verdict if there is no substantial evidence

of guilt."

We say he makes the motion, but we do not give any test to
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ii the court affirmatively.

Mr. Modalie. Section 410 of the New York Code deals with

this very sensibly and I think meets all the situations:

"If at any tine after the evidence on either side is

0 closed the court deems it insufficient to warrant convic-

tion * * it may advise the Jury to acquit the defendan4

thereo f, and they must follow the advice."

Mr. H ltzoff. If you do not make a motion, in spite of

that provi gion you lose the right to review the point in the

Court of A eals, do you not?

Mr. Medalie. Can't this be written without the use of the

word 'may' and say "shall'?

Mr. Ofield. Section 321 of the American Law Institute

W Code of COrlina1 Procedure reads:

f, at the close of the evidence for the State or

at the close of all the evidence in the cause, the court

is of he opinion that the evidence is insufficient to

warrant a conviction, it may, and on the motion of the

I defendint shall, direct the jury to acquit the defendant.*

Mr. Lo sdorf. That is quite a different thing.

Mr. Medalie. Then it can be done at either time and does

not involve these questions offiver.

0 Mr. C ne. It simply expresses what is the duty of the

Judge.

ii Mr. Deon. I think we still ought to emphasize the duty of

the trial c ort to do it at the end of the Government's case,

for this reason. The defendant has the alternative of appealing

directly fra the error growing out of the judge's failure to

sustain his motion, or he can put on his case. Now, If he puts o=
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his case after the judge has made an error in refusing to

sustain his motion, on cross-examination the Government brings

out a lot of things from the defense witness. That fact should

not deprive a defendant from going back to that original motion

at the end of the Government's case and raising that point.

Mr. ClZane. I do not think that has ever been done.

Mr. Medalie. If the defendant supplies the missing link,

there is a case.

Mr. Dean. How can you say that cures the error?

Mr. Medalie. It does not. The error no longer counts.

Mr. Dean. What you are saying is that by putting on his

case the defendant waives his right to take advantage of the

error.

0 Mr. Medalle. No. All we say is that an error has been

committed. At the time the defendant made the motion at the

close of the prosecution's case, there was no case. Had he

offered no evidence, there still would have been no case.

Now, from the vidwpoint of the administration of justice,

at the close of the entire case on both sides there now is

enough evidence.

Mr. Burke. But the question we were considering was in

the event that at the conclusion of the defendant's case there

still was not enough evidence.

Mr. Medalie. You have a new point there. At the end of

the defendant's case there was no evidence to establish his

guilt.

Mr. Burke. Failure of counsel to renew his motion again is

not much of a solution to a defendant committed to a penal

institution.



30 696

Mr. N dalie. HIs conviction ought not to be sustained

if there ii not muff ioiest evidence.

Mr. Dean. I still cannot understand why, if the Judge has

made an obvious error in overruling the motion for a directed

verdict at the end of the Governient's case, you cannot pre-

serve that point.

The Cirman. This is not a game. At the end of the

defendant's case all proof of guilt is in. The man is guilty.

Mr. De an. All right. Now, the judge says, when you make

your motlo for a directed verdict, "I know you are going to

put in a case anyway. I am going to overrule you. I know you

are right, but the trial ha gone on too long. The newspapers

are full o, it. I have got to go on with it. I cannot take

the respon ibility for it.*

You are seying that the Judge at that point has no obliga-

tion as a matter of law to dismiss that case.

Mr. Haltioff. Do you claim that if he fails erroneously

to dismiss the ease-and yet ,if additional evidence is produced

by the defendant vhich makes the prosecution's case a convictil

should be reversed?

htr. Deo n I am taking them one at a time. First of all,

you have the case. When you pt to this stage of the proceed-

0 ings why shuldn 't you preserve that error?

The Ch irOm. You can.

Mr. De a. I do not see it.

The Ch Lizun. You make yourmotion for a directed verdict

and state y ur grounds, and the court overrules you.

9 The Caian. And then you appeal. If you know that your

itnesses are going on and are going to prove the Government's



31 697

case, it is your duty as counsel to stop them.

Mr. Burke. If the defendant elects to go ahead and present

testimony that aids the Government in making a prima facie case,

then the facts and the law and justice are sustained; but if

0 at the end of his defense the situation is the same, so far as

the legal aspect of the case is concerned, as it was at the

close of the case of the prosecution, then the failure of inept

counsel, by reason of his lack of ability to renew the motion--

Mr. Dean. That is a different motiUn, and I agree with

Mr. Burke on that.

The Chairman. But he does not agree with you.

Mr. Dean. That is all right.

Mr. Medalie. This is a common situation that arises in

cases in New York. We have a rule that requires that an

accomplice be corroborated, and without such corroboration the

accomplice's testimony is insufficient. The defendant takes

the stand and, almost invariably, either on direct examination

or cross-examination or both, he supplies the necessary

corroboration. There is a case.

Mr. Dean. Particularly on cross-examination.

Mr. Medalie. And justice requires that that case go to the

jury.

Mr. Seasongood. I would like to add that this motion be

made in the absence of the jury.

The Chairman. Is there any objection to that being consid-

ered in the redraft of the rule?

Mr. Medalie. Isn't it the law that the motion may be made

in the absence of the jury if the court permits it?

Mr. Seasongood. Yes, but he does not permit it.
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Mr. Medalie. You want it as a matter of right that the

jury must walk out when counsel says, "I want to make a motion."

Mr. Holtzoff. In the District here they make it out of

the hearing of the jury. They step up to the bench.

0Mr. Crane. Is the defendant present?

Mr. Seasongood. The defendant is present, but the jury is

not present. They send the jury out. We have it all the time

in our State. If you make a motion in a Federal court in our

State it is a very good thing. If the jury hears the motion

and the court says, "It is overruled," then the jury says, "He

is guilty."

Budlong

* 9pm

0
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Sep 10 The Chairman. That sneer is futile.

Mr. Crane. He argues with you and shows you your error.

The Chairman. No; he can do it in just three words; he

can say, "You are overruled" i+uch a way as to impress the

jury with the belief that you are just a nitwit. That one

word "overruled" is deadly, in the way it is uttered. And

in civil cases it is just as bad.

All right; we have covered the general thought we want

incorporated in this redraft.

Mr. lechsler. Before you pass this,may I say one word?

Professor Waite has suggested a formula which I think might

incorporate the thought I had iflind and also the views of the

other side. It woul5 e in these terms: That a motion for

directed verdict shall state the specific grounds thereof, but

failure of the attorney for the defense to make such a motion

shall not elieve the trial judge of the obligation to dismiss

on hi bwn motion if the evidence is plainly insufficient.

That would incorporate the plain error conception.

Mr. Nedalie. If you will add "as to the substantial

elements of the defense", indicating that it does not cover

technical oversights.

Mr. Seasongood. I think it is very unfair to the court

The ordinary way is that the counsel says, "The plaintiff

rests", or the defendant starts in. So the court thinks there

is enough evidence to go to the jury, and does not give the

matter muc thought. He is entitled to have it presented to

him iýn orderly way, with all the assistance counsel can give

to him.

The Ctairman. And especially if he has spent all his time
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during the preceding four weeks in writing longhand letters,

and if he hlrs not followed the matter carefully.

Mr. Seth. I do not see any reason for putting part (b)

in if you are going to put on the judge the duty of deciding

pronto at the end of the plaintiff's case whether the case

should go to thejury.

Mr. Crane. He can reserve.

1dr. Mvedalie. Even if he does reserve you have your

motion for new trial.

1Mr. Tloltzoff. But the motion for new trial is discre-

ti onary.

Mr. Medalie. If the evidence is insufficient. I know

that the court can or cannot grant it, but you preserve the

right.

1,r. vaite. On (a) --

The Chairman. Pardon me, gentlemen; we are back on (a)

again.

Mr. Waite. I did not quite get Mr. Seasongood's proposi-

tion. i~s I understood it, it was that the motion for directed

verdict must be made in the absence of the jury. If I may

inject a little bit of experience of my own, I do not think

that such a position is always wise. I was defending a man

in a case in which the prosecuting attorney was a man named

Wagenlheimer, a prosecutor notoriously able to play on the

feelin• s of the jury. In the defense we had to rely on the

State's evidence. At the conclusion of the State's evidence

I made a notion to dismiss for lack of evidence, and I argued

it as fluently and as specifically as I was capable of doing.

The motion was not granted.
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The pr osecutor made his openinv speech very, very brief,

saving his flamboyant oratory for his reply to me. I having

already made my speech to the jury, although ostensibly to the

judge, did not make any speech at all; and the prosecutor did

not have anything to reply to. And I must confess that no one

was more surprised than I when the jury disagreed.

But there is certainly an advantage in being able to make

the motion in the presence of the jury, and I should hate to see

that taken away.

Mr. Seasongood. I believe I stated that it may be made.

Mr. £ioltzoff. From the point of view of the jury there is

a difference between a motion for 'ew trial and the right to

move for a directed verdict before the jury.

Mr. Hedalie. And to move it on the ground that the

court committed error in the admission of evidence.

The Chairman. Do you not want to protect the right of the

defendant to get a directed verdict?

1r. Medalie. I am practicing in the courts, and I assume

when I represent a defendant that I am going to get adverse

rulings.

From that point of view I thought we should figure what we

should do here: "Note for the jury and the judge"S

Mr. Youngquist. As I read this, its only purpose is to

give the court an opportunity, even after the evidence is in and

the case is submitted, to grant the motion for directed verdict

and end it right there.

Mr. Crane. Yes; but the defendant does not have to make

another motion. If the judge has reserved the decision he has

got to make the motion; he has to decide it; he has got to move.
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Mr. Holtzoff. Vh1 t this really is is X a judgment is

non obstante veredicto.

Mr. laedalie. In New York there has been adopted a prac-

tice in civil cases that the defendant moves for a directed

verdict or the defendant moves the court to direct a verdict,

and the court says, "I will reserve decision on that motion,

but ! will submit the case to the jury."

There is a reason for that, which is that if the judge

shiould be wrong in his decision to take the case away from the

jury the appellate court can correct his error even when he

sets the verdict aside later and grants the motion, decision of

which he reserved, to take the case away from the jury, and can

reinstate the verdict.

You know the practice. It is a very practical thing,

when the judge is in doubt about it,

Mir. Crane. In civil cases, but not in crimInal cases.

Mr. Medalie. No; not in a criminal case, because you

cannot reinstate the verdict in a criminal case.

Mr. Seth. Did you ever hear of the Slocum case, the

steamer that burned? Here it is.

1r. Seasongood. Let us take a vote.

The Chairman. It h s already been acted upon.

Mr. Seasongood. There is only one thing about (b). This

practice obtains in the civil rules. I am under the strong

impression, and am practically certain, that there was a ques-

tion whether that might be done in criminal cases. In some

oil prosecution case the court had a long trial of four weeks

or four months, and the defendants made a motion for an acouit-

tal. The court said, "I want to have all of this written out
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and I want to go over the evidence and see whether there is any

evidence to go to the jury. So I am going to let it go to the

jury, reserving the right to grant the motion if there should

be a finding of guilty."

There was a finding of guilty by the jury; but neverthe-

less the judge entered a judgment of acquittal.

The case was taken by the Government to the Supreme

Court; andyas I remember, they divided four and four on the

question. You are familiar with the case, no doubt.

Mr. Robinson. The Socony-Vacuum case, at Madison,

VWisconsin.

týr. Seasongood. Yes; that was the case. I am just

calling attention to hlether it should be done.

The Chairman. Do you think it desirable if it can be done?

T{r. Seasongood. Yes; very desirable.

IMr.Robinson. The Attorney General in his report in

1938 condemned that very bitterly.

<r. Seasongood. WhEt is his ground?

IVnr.Robinson. On the position that it permits the court

to usurp the powers of the jury.

Mr. iloltzoff. I do not think that was the Attorney

General.

Mr. Robinson. V1ell, Mr. Thurman Arnold.

Mr. Seasongood. If the judge acquits after there has

been a four months' trial, why, that is the end of it. The

defendants are all out. He may say, "I should like to think

about this thing more, and let it go to the jury and see what

they do, and I will have all of it written out and I will pass

on it" -- and enter a judgment of acquittal notwithstanding the
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verdi ct.

1,r. Crane. Has that bee 4 one?

M,1r.Seasongood. As I say, that was done in the oil case

in Wisconsin.

11r. Crane. What was wrong about it?

LMr.Seasongood. The Supreme Court divided four and four

as to whether it may be done.

,r. Orfield. Did the court pass upon that question in

the Supreme Court?

Mr. Seasongood. I do not thinkr they wrote en opinion; did

they?

LXr.Holtzoff. io; they do not write opinions. 4L, c4'ý

,hr. obinson. This is the case of ex parte United States,

that being the case in the Supreme Court. The Circuit Court

of Appeals held that the district judge has inherent power to

reserve his ruling on a notion for directed verdict and, after

the jury returns a verdict of gi llty, to enter a judgrment dis-

missing the indictment for insufficiency of the evidence.

The case was affirmed by an eually divided court --

United States vs. Stone, 308 U. 3. 519.

M,1r. -oltzoff. it is better to perpetuate that in the

rules.

The Chairman. Is there any doubt as to presoerving (b)

in this rule?

1.r. Crane. Yes; I do not like (b).

The Chairman. Then let us put it to a vote.

Mdr. Crane. I meant the phraseology of it: "within ten

days after the reception of a verdict, a defendant who has moved

for a directed verdict may move to have the verdict and any
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judiment entered thereon set aside , *2'

In other words, would you have to move again? If the

jucge has reserve his decision he has got to decide it. The

defendant does not have again to move.

0 The Chairman. He does not reserve it.

Lir . Crane. "Whenever a motion for a directed verdict

made at the close of all the evidence is denied or for any

reason is iot granted, the court is deemed to have submitted

the action to the jury subject to a later determination of the

legal questions raised by the wotion."

The Chairman. In other words, as a matter of law he

reserves it. I1ow to bring it officially to his attention so

that he will do something about it, you have to make a motion.

IVIr.Crane. You have to move again?

The Chairman. Yes.

Kr. Crane. VTqhen a judge: reserves a decision until the

end of the case and says, "You have made your motion and I am

going to decide it; I will reserve this decision, and in the

meantime we shall let the defendant go ahead," does the

defendant have to miove a-ain in order to get it done?

The Chairman. Yes; for the reason that if you do not

require him to make a motion he would be regarded as consider-

in- such a motion in every case in which a verdict had been

entered.

1Kr.Crane. Uo; when he reserves it --

The Chairman. He does not reserve it. The law says

he reserves it automatically. He is deemed to have reserved

it.

Mr. Crane. You have the thing all wrong. VWhien a judge
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takes a motion to dismiss, and directs a verdict, the jud -e

decides it then and there; or if he does not he says, "I will

reserve it, and I am not deciding it now."

lie does not sit there like a mummy. he says, "I will

reserve the decision on that question."

The Chairman. That is not our case. The judge denies

the motion, and the jury brings in_ a verdict.

11r. Medalie. Judge Crane wants to go further.

1ir. Crane. Io.

The Chairman. In spite of all of that having happened

and the judge having ruled adversely on the motion to direct a

verdict, he is deemed in law to have the power, if application

is made in ten daysgto take it up.

Ivir. Crane. That is not what is said here:

"Whenever a riotion for a directed verdict made at the

close of all the evidence is denied or for anyreason is not

granted" -- he does not do anything, he does not deny it, he

does not grant it -- "the court is deemed to have submitted the

act on to the jury subject to a later determination of the

legal questions raised by the motion."

If he has the power if it has been denied, why do you not

say that after the verdict they can always raise the question

agaah?

The Chairman. If motion is made within ten days. That

is what this rule tries to say. Perhaps it does not say it

well.

1Mr. Crane. I say with all due respect$ that this is too

confused a way. You have a lawyer trying a case before a judge;

and he makes a motion, and the judge is bound toiule on it, the
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same as he rules when exceptions or objections are taken. If

he denies it, that is a denial. We understand that.

But suppose he does not do anything? Why, then he has

got to decide it some time. He cannot sleep on it, and his

0duty is to decide it, and not to have the lawyer move again to

wake him up, and say, "You have not decided that motion of mine."

That is the part I am speaking of. Why should he make

another motion?

The other part is this: Suppose you make a notion for

directed verdict, as you do at the end of the case, and the judge

says, "I deny it", and an exception is taken in all due and

proper form. You go through and get a verdict of the jury. Now

that case is closed.

When we come to notions thrt may be made after the verdict,

that is the time to say that you can then move for various

grounds, and one of them is that the evidence was not sufficient

to go to the jury.

vWhy should we put all of it on this complicated form here?

MIr. Loungquist. That is just what this does in case the

motion is denied.

Mr. Iledalie. No; this goes farther.

Mr. Youngquist. If the motion is denied the defendant may

*at any time within ten days after the reception of a verdict

move for a directed verdict.

Mr. Crane. Wlhy does he move for a directed verdict?

MJr. loungquist. Just a short-cut.

Mr. Crane. What he does is to move to set it aside because

there is no evidence to sustain it.

M•Ir. Loungquist. There is more than that.
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Mr. Medalie. There is something else. There has been a

disagreement, and the court can still grant the motion for

directed verdict. That is what this says.

The Chairman. Is that the language?

Mr. Crane. That is the language; but let us not get this

so mixed up that we cannot understand it. The criminal law

should be simple. Let us not complicate it with all the

intricacies of the civil practice. The criminal law is simple.

The cases are complicated, as you -et them in the Federal

courts, but the practice is the simplest thing ir the world.

The Chairman. By common consent, then, we will refer

this back to the Reporter.

Mdr. Seasongood. This says "in every case". I thiink that

is a bad way to do it, because the judge will overrule the

motion every time. It seems to me that the judge ought to have

the privilege of leaving it to the jury, reserving the right

to enter judgment.

Mir. Medalie. Your idea is that if he wants to he may

reserve decision on the motion?

Mrr. Seasongood. Yes.

Mr. Mledalie. And then take action either after verdict

or after disagreement, and take his own sweet time about it,

so that you do not tell him that he has to decide within ten

days a case that took him two months to study.

Lir. Youngquist. He does not have to decide within ten

days.

Mr. Crane. VVhy sho-ild you have to move him again?

Mr. Holtzoff. That is an automatic reservation. Suppose

he has denied the motion, and the case goes to the jury: There
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is a fiction of reservation so he can raise it later.

MIr. Ijedalie. Mr. Seasongood says there is one thing

worth doing, and that is when the judge says, "I reserve the

rlght to decide later" we should reserve the right to enter this

,disagreement.

The other question is whether we should make the provision

that is in the civil practice rules, that the court is deemed to

make reservation even if he did not.

lIAr. Crane. Lay I ask a question? Because really I

cannot see this at all. %ere you are doing the same thing, and

every judge who has had any criminal practice has been doing the

same tibing that you are trying to express here as something new.

A judge tries a case, and the defendant is found guilty. All

the motions you canthink of have been made and denied. Every

code and proceeding has a* arrest& ud ment, and a motion on

the insufficiency of the indictment can always be made after a

verdict. Why do you have to talk about a reservation or a sup-

posed reservation? You can always make a motioneven after

verdict that the indictment or the evidence was not sufficient.

Mr. Seasongood. You run into some trouble with the

Constitution, do you not? There is that old case to th~ffect

that you cannot later enter judgment -- the right of trial by

jury.

Mr. Crane. Can you assume that the judge has reserved the

question when he has not? Can you get around the Constitution

in that way?

Mr. Seasongood. Mo; that is what I say.

MIr. Itoltzoff. But when this is for the defendant's

benefit there is no constitutional question involved. This
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reservation is for the benefit of the defendant.

Mr. D an. In the redraft of this thing cannot we later

consider the wording of this phrase, if we are not going to

require a m tion?

Mr. Bu rke. Is not that what Judge Stone sought to do?

Mr. Crane. His act is a reservation, except he does not

require the defendant to move again.

But I say that when the judge has decided it, then to

stick in something by which he is supposed to reserve the ques-

tion, when le has not, in order that he may move thereafter for

some reason why not come out and say that the defendant may

always ente a motion within 30 or 40 days for relief?

Mr. D an. I see your point; because this language says

that it is eserved. And then you say that it is not reserved

at all but that you have to make a motion.

Mr. Crane. That is the point.

Mr. Medalie. I move that it is the concensus of opinion

of this comnmittee that the judge shall have the power expressly

to reserve decision on a motion for directed verdict and to

grant the motion either after there is a verdict of guilty or

after the jury has reported its disagreement.

Mr. S asongood. I second the motion.

Mr. S th. That is all right.

Mr. M dalie. Then we can take up the rest of it afterwards.

Mr. Holtzoff. I should like to amend that so that the

judge shall have a similar power even after he has denied the

motion.

Mr. Medalie. Let us take that up separately.

Mr. Burke. Mr. Chairmm, does not that in some juris-



15 711

dictions give an opportunity, assuming there is some merit to

the motion made, simply to pass the burden, shall we say, for

the time being on the possibility that there may be an acquittal

which will solve the whole thing? On the other hand, if there

is a verdict of guilty the defendant has suffered all the

humiliation and additional embarrassment that comes from some-

thing that might possibly have been decided as a matter of law.

The C airman. There is no doubt about that. But on the

other hand, if you have a judge who will not make up his mind,

is not the iefendant better off if he has a chance to get after

that judge again on a subsequent motion?

Of co rse I am going beyond your motion now.

Mr. Medalie. Yes; you are way beyond it.

@ The Chairman. Are you ready to vote on Mr. Medalie's

motion, which is that the trial judge shall have the right to

reserve decLsion on motion for directed verdict, and in the

meantime leý the case go to the jury and a verdict of guilty

it come in or disagreement?

Mr. Mdealie. That is right.

The Chairman. Are you ready to vote on the motion?

Mr. Crane. And decide the motion after that.

The Chairman. After the verdict or disagreement.

Mr. C ane. Yes.

The Chairman. Are you ready for a vote on that motion

That does not preclude us from voting further.

Are you ready for a vote on that?

(The Motion was agreed to.)

The Chairman. Who voted "no"? Two? Very well.

Mr. Holtzoff. I should like to move that we go one step

ii.
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further and provide in the rule that even if a motion for

directed ve ,dict is denied, after the verdict comes in or if

there is a disagreement the judge shall have jurisdiction or

authority to entertain a motion or a renewal motion for directed

verdict, and pass upon it and grant the motion as though he wer

doing it be ore the jury went out.

Mr. Crane. I have no objection to that; that states what

you mean.

The Chairman. Is the motion seconded?

Mr. Seasongood. I second the motion.

The Chairman. Are you ready to vote on the motion?

(The motion was agreed to.)

Mr. Crane. I think what you mean now is very clear. My

objection is not based on that.

The Chairman. All right. May the Reporter begin to do

,1some drafting on the basis of that?

Now, Rule 51.

Mr.Rob inson. Rule 51 provides for instructions to the

jury and provides when objections are to be noted.

Mr. Medalie. Before we start to consider that may I

correct an error of mine? I misadvised the committee. It mayl

lnot have been noticed. But there is a provision in the New

York Code for the polling of the jury.

The Ch irman. Very good.

Mr. Seasongood. That is the reason I brought it up. I

know there a e provisions in some States.

The Ch irman. We will clear up all of them.

Mr. Me alie. That is section 450.

The C irman. Very well; now we are on Rule 51.
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1"ir. Seth. I think .1e voted on that.

Mwir. liobinson. The four points are, first, that the party

requesting the instructions may file his written request for

them; second, the jud-e shall inform counsel of his proposed

action with regard to such requests prior to the arguments of

counsel to the jury; third, the party must object before the

jury retires if he wishes to save any question with regard to

an instruction given or refused; and, fourth and finally,

opportunity must be given him to make his objections outside

of the hearing of the jury.

idir. Medalie. Mlay I make some comments on this?

The Chairman. Yes.

Yr. Medalie. In the southern district of New York we

have a rule which provides that you may 0 spring requests

for instructions on the trial judge after you finish your

summation. You must, have them in, in writing, before summations

begin -- that is, at the close of the evidence.

here you provide, "At the close of the evidence or at

such earlier time during the trial." In that event Government

counsel would be at a distinct disadvantage in being required

to submit requests for instructions too early in the case. The

night of the Jay the trial is closing is about as early a time

as 7ou can finally make up your mind on what ought to be sub-

mitted to the court; because then you can come fairly near

knowing the state of the record. If you are required to do it

a week earlier or at the close of the Government's case you are

not really being given a fair chance, when you are precluded

from submitting these requests thereafter.

For that reason I move that the words "or at such earlier
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time during the trial as the court reasonably directs" be

stricken from the draft of this rule.

Dir.Dean. I second the motion.

Milr.Robinson. Would that restrict them to waiting until

after the evidence is closed before they can submit motions?

1,1r. Medalie. No. The court directs, "I wish to have

requests for prayers in before the summations."

In the southern district of New york you do not submit

anything. You catch the judge all unawares by standing up and

saying, "I except to your rionor's instructions so and so, and I

ask your Honor to charge as follows." Or without an exception
It is argued that

you just go ahead and run off a few on him./ he does not have
that

time to reflect, and/obviously that is unfair and does not

result in a fair trial.

The rule in the southern district is a very practical way.

it is a rule under which cases have been tried by skilled

counsel; and it works no hardship, although at times it is an

inconve nience.

The (-hairman. Is it not the custom for the attorney to

say, if it is a long case and if he has a lot of requests,

"These are not complete, but these are what I have in mind to

hand to the court"?

Vir. Medalie. Yes. A device I tried is that in a long

case, about a week before the trial is finished and the evidence

is in I have it appear in the record, "Your honor, may I hand

in my requests to charge, which are substantially complete,

with the privilege of putting in three or four more prior to

summation?"

In other words, I make a record of it to show the
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appellate court that I did not catch the judge unawares and

that I gave him plenty of time to study them.

The Chairman. And so that he cannot state, "I have Jus[

been confronted with voluminous requests."

Mr. Medalie. I might say there is also another thing

in connection with a request to review the requesto charge.

The appellate court will not review requested instructions for

error if) even timely you have requested 120 instructions. The

judge just cannot meet that burden. Sensible counsel will

limit them to 25 or so at the most.

You cannot do that here. You leave it to the court.

Mr. Crane. Would it help the court to write out the

charge for him?

Mr. Madalie. No; that would leave out the oratory

and harangue*

Mr. Crane. I do not see any reason why it could not be

given to the court as a request. But it is not my business.

Mr.De n. May I suggest that instead of striking out the

words "or at such earlier time during the trial as the court

reasonably 1irects" you simply strike out the words "at such

earlier tim during the trial", and have it read "or as the

court reaso ably directs"?

Mr.Robinson. That is what I was speaking of a moment ago.

The Oi airman. You should do so before theummation

starts. If he takes it after that he is not being fair.

Mr. 'yungquist. You are undertaking to say "Not later

than at the close of the evidence."

Mr. . I really intended it to be before the

addresses to the jury. That is important; because in a long
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case the evidence nay close on Friday. You come back on Monday

morning to sum up. That gives you time to prepare. Or the

eviLfence may close at half-pajt eleven on Tuesday and the court

may say, "Well, we have had a long time of it, and counsel want

to have a chance to prepare summations. The jury will come

back tomorrow morning at 10 o'clock."

Ten o'clock the next morning is the right time to give

the I.-structions.

The Chairman. is that fair to the court?

Er. Medalie.. Yes.

The Chairman. I do not think so. If you need the week-

end to prepare the requests, he needs the week-end to sift them

out.

1,1r. Medalie.. No; I am assuming that the judge is a

moderately competent person, that he has some notion of what the

case is about and what legal propositions are involved. A

court has ample time during the hour or the few days in which

counsel sum up to examine those instructions; and no matter

what we think of our own persuasive speeches we know thet fre-

quently the judges are either reading the instructions or writ-

in- their intended instructions or att.ending to th-eir personal

correspondence. It is perfectly fair to the court.

The Chairman. Do you mean you let the arguments go on

without any interruption ea of wWiht opposing counsel says?

1,ar. Medalie. I do not interr pt opposing counsel.

The Chairman. Never?

JKr. Liedalie. MLo.

The Chairman. %ell, you are in a well-behaved jurisdic-

!ti on.
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ir. •4edalie. ýýe are; counsel behave themselves in our

jurisdiction.

K."r. -oungquist. The second sentence of this requires

theft the court shall inform counsel of its proposed action

upon the requests prior to their arguments to the jury -- before

the arguments begin.

hr. i alie. I was coming to that, but i should like to

get rid of this "prior to summiation".

The Chairman. i really thiink that is unfair.

LIr.Dean. ýjhy don't yo7uay, "after the close of the evi-

dence", instead of "at the close of the evidence"?

Mir. h0edalie. Because you do not fl.; the time. The

rule of the southern district of I1ew --Cork has been found to be

a good and workable rule.

Lr. holtzor.'. how abJout the rules in other districts?

iMr. 1,Medalie. If it is a good and workable rule in that

district it is sood an-yvihere else.

k-!r.Soasongood. how would it be to say, "as soon as the

evidence is concluded or as soon as the court nay direct"?

It is in our code that any party may ask for written irstruc-

t ons after the close of the evidence or et the close of the

evidence; and vie say that if those instructions are correct

thoy must be given in tlose words, or if they are not given

ir those words it is reversable error.

But our Federal court has always taken the view -- and I

thionk quite properly -- of not being bound by that statute,

that if theyr give the substance of the requesi ed chorLge in the

general charge th,-t is all thot can be asked.

S.1. 2 Ted( 1 e. It is both the Hew York rule and the Feder-
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al rule.

ir. -oungmuist. And the Finnesota rule.

h-r . Seasoncood. That is the o.,ay it slould bc. The

special charges go ino the jury; but our Vederal court simply

O sa s, "We satisfy that if ,.e give the substance"; and the idea

is to attract the court's attention to subjects on whlich yOU

•--ant him to charge.

Ir. iedalie. "here is nothing to indicate here thnt the

court is bound to follow the languaje of the requested instruc-

tions.

I-r .6easongood. i think you should put tbat in.

hr. Kelalie. You do rot need that in ,eder.l cases.

!hr. 1oltzoff. This is the language of the civil rule,

and the civil rule has r-ot been construed to require the court

to follow the lsnguag'e of the request. So that -rou teke the

construction of the civil rule as a goide to the construction

of the proposed language.

hr .Crane. Suppose you are going to submit all the re-

que st s?

1,r. Miedalie. Please do not say "all". %ie do not

subr.it many requests.

1,r. Crane. if the judge charges incorrectly you can

except to it; but can you ask him to rule if the requested

":ostruction is correct?

hr. Diedalie. Yes. Hut also yi)u are .ot making it

impossible, after tihe jud-,e has made his ruling Fnd his charge

to the jury, to -et up and say, "I except to your- r or's

charge of so and so."

Mr,. 'oungquist. You have that beginning i, line 7:
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"bo party may assign as error the giving or the failure

to give an instruction unless he objects thereto before the

jury retires to consider its verdict, stating distinctly the

msttcr to which he objects and the grounds of his objection."

lir. Medalie. Won't you come back to mine?

LMr. loungquist. Yes; that is what I am doing.

Ly'. 3easongood. Viould you object to putting in the words

"in substance set forth in the request"? Because this way it

looks as if you have an ambig:ui ty, to make the court charge

in the specific language of the instructions.

Mr . 1,Medalie. I think what Mr. holtzoff said as to the

substance of the civil rule is correct.

1Lir.Robinson. The substance would be as set forth,

and not ir- the same words.

Ir. !oungquist. I more that after the word "evid]ence"

iA line 2 there be Lse-rted the words "or as soon thereafter

as the court may direct."

That is in the second line. /
The Chairman. You have heard the motion. Are there any

remarks? /

(The motion was agreed to.)

Ir.Medalie. Miow the next point.

hi-r. Seasongood. ihat is the objection to having it at

the close of the evi(dence?

Mr. Medalie. The court might want to give you a little

more time, and we let him give you that.

"The court shall inform counsel of its proposed action

upon the requests prior to their arguments to the jury."

I have practiced law in jurisdictions where the court
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does not doi that, and I found myself perfectly comfortable.

Lr. -i oltzoff. The Federal courts do that in civil cases.

Why s 1lould not they do it in criminal cases?

hr. LMedalie. I do not know why they were ever called

upon to do it in civil cases.

The Chairman. The idea is to please the lawyers in the

26 States of the Union in which counsel sum up after the judge

has charged the jury. It is almost impossible for us to con-

ceive that that should be done in any civilized community; but

there are 26 States of the Union in which that re-ularly hap-

pens. The charge precedes the summations. There are 26 States

in wliich thot happens.

Mr. I11edalie. I thiLnk that is a good racket!

Lr.Crane. Does that really happen? It is hard to

believe.

Tir. lMedalie. And then you can answer it.

The Chairman. lie ends up by yelling louder than any

man ever has.

hir. Iledalie. No man here has thus far used any strong

languagje, but I wish to put on the record the fact that I think

thet is a hell of a practice.

i.lr. foltzoff. I think that all of us recognize that we

must take into consideration the practices in the various

States if we want to get these rules passed.

The Chairman. There is a district on] the Atlantic seaboard,

not very far fron where we are now, in which after the judge

addresses the jury the counsel sum up. As I say, it is

almost unbelievable. In that State in the State courts the

judge has to charge the jury in every case, "Gentlemen, you are
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the sole juages of the law as well as of the facts, and what I

say is not to be your sole and controlling guide."

Mxir. Youngquist. That is our rule in libel cases, but

only in libel cases.

0The Chairman. Thait is the rule iri all cases, by the

constitution of M,1aryland.

rir. Crane. We had a judge in Westchester who followed

the rule in this way: He said, "Gentlemen of the jury, it is

my duty to charge the law, but it is your duty to be the sole

judges of the facts. But I think if you give the plaintiff

something you will not be going far wrong"'

Mr. "oltzoff. I do not see how on earth the court is

going to find time to inform counsel of his proposed action

on requests, prior to their arguments.

,ir.Robinson. In my State they just put on a "G" for

"Given" and a "R" for "R{efused".

1r. Holtzoff. But that takes a little time, and the

court is not getting the benefit of the requests himself.

Lir.Robinson. That is why the first sentence was drawn

to read "or at such earlier time during the trial as the court

reasonably directs". You have rather put the first sentence

out of gear with the second, by your motion.

Mr. ioungmuist. You cannot expect counsel to submit

all their requests before the close of the evidence; but I do

not think it unreasonable to ask the court to inform counsel of

its proposed action on the requests before the surumations

begin. It is vpolly within his control. And I am sure that

counsel would not object to being given a few more hours in

which to prepare their summations, if the court wants that time
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to study the requests.

Mr. " 1oltzoff. M'[ay I mention the practice in the District

of Columbia? In/the District of Columbia, after the evidence

is closed the parties present their requests -- they call them

prayers in this jurisdiction -- and they argue and discuss them

with the judge, and during their discussion or argument the

judge indicates what his ruling may be. That process may take

half an hour or half a day. Then theIummations st-rt. There

is some merit in that practice.

Ir. Iedalie. We cannot afford to take that much time in

our district. They keep us moving.

Lir.Holtzoff. Perhaps New York judges can speak faster.

Mr. Medalie. They must -- not thct they can.

The Chairman. You do not do this in civil cases in

New York?

Hr. iedalie. DO.

The 'hairman. Neither do we. If I asked a judge in

our district court to tell me what his rulings on my requests

were he would just laugh at me.

Ir. weasongood. "evertheless it is a very fair thing,

because it is very embarrassing for counsel to argue on the

line that the julge will charge this way, and then the court

charges differently. It makes counsel's argument ridiculous.

Mr. Medalie. That may be theoretically so.

Mr. Seasongood. No; it is practically so.

Mr. Medalie. But counsel are rather careful to avoid

those pitfalls.

The Chairman. Gentlemen, I think this must stay in, in

view of the situation in over half of the States of the Union.



25 723

',,-e ae ei up agCainst a practical situation.

i~r.Jeth. I think it is important to know how the judge

decides.

vllr. Seasongood. lie writes "G" or "R".

Mr. Holtzoff. Or he may raise the question.

hr. loungquist. It is simply for the information of

counsel, for their guidance in making their arguments. That is

all. It is not a part of the proceedings. I think it is all

right as it is.

Mr. Medalie. You have indicated that vie must accept

this.

The Uhairman. I think so.

1'r. Medalie. Then let me bring up the next point.

Counsel takes his objection -- we call them exceptions -- to the

instructions, and it is stated here that he must state the

groun, s of his objection.

In New York you do not do any arguing with the ju(ge

when he is instructing the jury. You just state* what your

exception is. That is calling his attention to it sufficiently.

if you are to engage in an argument with the judge after he has

instructed the jury you are getting what we consider around

New York as a disorderly proceeding.

The Chairman. iTo; the jury has retired, and then you

step up to the bench, and the stenographer is still present,

and you say, "I except, your iLonor, to that part of your

charge in which you dealt with the burden of proof in an

arson case."

1r. Medalie. It says, "Before the jury retires."

The Chairman. But out of the hearing of the jury.
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1,1r. Crane. I am not familiar with this practice. When

the jury is out of hearing then you have this colloquy with the

court. Then does thejudge call back the jury and charge them

a'ai n?

The Chairman. if the judge thinks, upon reflection, that

he uissed the point of the charge he will call them back and

say, "lly attention been called to a point which perhaps I

ought to clear up."

1hr.Crane. I t:Lought it meant after they had retired for

goeed.

Idr .Seth. IUo.

Mrr. Youngquist. In our State it nuite often h:a -enr•

that an additional charge be given after the objections have

been made and the colloquy has occurred. I tiink that is a good

idea.

The Chairman. Yes.

Does the rule stand, or are there any further su-,estions?

If there is nothing further ue will pass on to Rule 52.
L'Ir.Season-ood, 7 should like to lmve it phrased so thav--

perhaps it does not read that w,,ay, but it seems to me that it

,ight mean that you have to give the very isistructions that are

asked.

hr. %oltzoff. 7o. 0 'Che corresponding civil rule has

not been so construed.

The chairman. That yvu must give them or must not give

the m?

IMr. 3easongood. As I said before, T do iiot thiink that

you have to follow the stat-t-e practice that the judye has to

give the instruction exactly as you request it, but it should
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be enough that the judge gives the substance in his general

c'ha rge.

Mir. Crane. I think that is understood.

The Chairman. Just to cover that, may we have it under-

stood that the Reporter will reinvestigate that particular

point under the civil rules; and if there is any doubt about

it I think it will be covered.
7,r.Jaite. I thoroughly agree with Mr.Seasongood there.

I wonder if we could not simplify it by making it read this

way: "may file written requests that the court instruct the

jary onthe law substantially as set forth in the requests."

IMr. Seasongood. That is what i suggested before -- or in

substance.

'Ihe Chairman. Will the Reportee bsýar that in mind?

L'r .iLobins on. Yes, sir.

iir. Seth. Perhaps the word "modification" could be

inserted in there and would take care of that: Hgiving,

modifying, or failure to give." /

I know cases on that, that I have mentioned.

The Chairman. At0e we ready for 0 o. 52?

1,hr.M1fedalie. I rsove that it be stricken.

har. 1-ioltzoff. I second the motion.

1 Kr.Robinson. Of course that is a new idea where trial

is by the court.

1VIr. Crane. That is the civil rule.

1-1r. Waite. 1 sh)ould like to ask the reporter what he

had in mind in line 5: "and in granting or refusing inter-

locutory injunctions". Where did you get those, in a criminal

case?
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Mr. Robinson. That was careful]y discussed, anc. it vias

decided t]•! It si•uld be left in so th, t if the members of the

corI1...ittee t' e any proceedings of suoploental

nature in wjhich injunctions mi'ght be involved it could be left

i n Of couro.. it is doubtful if the:ce is such a possibility.

ir *hsi re. * am .... kiv in seeod f• th and] out of iLmor-

ance if there is ever any such thin- as an interlocutory in-

junction in a criminal proceeding.

iLr. Seth. A later rule mentions a case Li whi ch there

m~iht be an injunction.

The Chairman. •here an injunctio,- was issued on com-

plaint of bresch of poace-- enjoinin that the -an Must per-

petulily behave himself.

M~ir. *ounguist. I suppose some of these ruJles were put

ir• ust for the informrtion of the committee, with the expecta-

tion that they would be s tricken.

1lbr. Robinson. Certairnly, if there is no possib'lity of

it.

,[r. oungquist. I do not see any.

1'r. Robinson. Then that is out.

The Chnirman. Rule 52. Do you want to say anything .

further?

M,1r. Robinson. No. In fact, in New York some judnes

e-xpressed the fear th;:t this rule would be included in the

cr=wLnal r-ules. Because they s-id they thought no judge shoIld

have to set forth his findings of fact, especially when the

trial was by the court. Trhey said thst would be an impossible

burden on the judge.

The Chairman. Is there anything further to be said by
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the comm1ittee?

D, . Diurke. W/hy is it possible and desirable in civil

cases but iipossible in criminal cases?

LI.r. Mledalie. I thiinK it is due to the fact that a,)pellate

courts want to make their jobs easier, End the only possibility

they have is where there has not been a jury trial. Also the

.ederal courts in my district never have liked findin -s in

civ11 cases.

The Chairman. The motion is to strike out Rule 52.

(The notion was arreed to.)

The Chairman. Did I interrupt you, IT. Seasongood?

1.r. Seasongood. I have forgotten the -or-e on the subject;

but you -et a more thorough review, in civil cases da-t the jury

has ;;-ighedc, when you have findings of fact than when you do

nrot. Unless yrou ask for separete findints of fact -- I am not

spesking very accurately; but it is just in the back of my heed

thet you have a better review if you ask for findings of fact

than if -,ou do rot.

1ir. iioltzoff. That is right.

XI r. ;Scason-ood. It may be that the same thing would be

true in a criminal case. I do not know.

The Chairman. Rule 54.

Er. ioungcquist. I take it the-e is no Rule 53?

The Chairman. ITo.

fir. hobinson. No, sir. It had to do with masters, end

we could not see how masters had a place in criminal cases.

The Uhairman. I cannot, either.

lwIr. oltzoff. I am wondering whether Rule 54 has any

application to criminal cases. Perhaps it hes not, in its
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present form. I iove th1 t ,e strike out 1No. 54.

L1r. liedalie. including the cost provision.

,r. hioltzoff. Yes.

ir. Crone. Oh, yes; surely.

L(Ir. 1edalie. It is not safe to commit crimes if you

have to pay the costs!

Ivr. Seth. So the rule goes out as a whole.

The Chairman. 1vhat is the present rule as to costs?

11r. Medalie. There are special statutory provisions

assessipn the costs of prosecutions.

The Chairman. Could it not be summarized in a short para-

graph like that?

MIr. Medalie. If you have specific statutes dealing

with particular cases, then you have it. You have not abro-

gated it.

1'r. h1oltzoff. Ordinarily the judge may impose costs as a

fine, in his discretion.

h•r. Crane. In a criminal case?

±ir. -Loltzoff. Yes. It does not do any good ordinari-

ly; all we do is to accumulate thousands of unpaid judgments

for costs, and we do not know what to do with them.

Lir. 'oungquist. That applies only to judgments render-

ed?

MAr. Crane. Yes; thnt is only where there is a fine

imposed.

Mr. Iledalie. Vvhcre is that?

ir. oungquist. Page 1, on the left. That applies

only in a prosecution for fine or forfeiture? Oh, I beg

your pardon -- the latter part of it applies tc offenses.
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Pa9'es 1 and 2 are reversed there.

lMir. 1'ledalie. It is discretionary in cases not capi-

tal. For murder or treason you do not pay costs'

M'r. toungquist. You may figure that the man may be

hung and therefore could not pay. "vihat do costs mean?

Mr. Medalie. It is the act of May 8, 1792.

iMr. toungquist. In our State we do not assess costs

against a defendant in a criminal case; and in view of the

fact that if the defendant is acquitted he may not tax costs

against the Government, I do not komow why it should not work

reciprocally.

Mr. Wechsler. I think this statute has been used pri-

marily in criminal contempt cases, as a matter of fact, and in

other cases in which corporations are defendants, and where the

thing has been used.

The Chairman. Rule 58.

laJr. Medalie. VWhat have we done? Are we satisfied about

costs going out?

The Chairman. Yes; Rule 54 is out, by common consent.

Now Rule 58.

VIvr. Robinson. In Rule 58 we have some information here

on the present Federal law. The judgment in a criminal case

is the sentence.

"After a plea of guilty, or a verdict of guilt by a jury

or finding of guilt by the trial court where a jury is waived i * *

sentence shall be imposed without delay, -,,- -.. "

Of course that is ir the criminal appeals rules.

Mr. Seasongood. -`xcuse me, please. Does it not say

"impose sentence unless there is a motion for new trial?"
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Those rules are at 292 U.S. It is my recollection that they do

not impose sentence if a motion for new trial is pending or is

about to be filed.

TvMr.Roblnson. You are speaking of the statute; are you?

Mr. Seasongood. 11o; I am speaking of the criminal

appreels rules as given in the back of 292 U.S. ierhaps we can

get that, can we not?

1M1r. ',echsler. That is the provision of the criminal

appeals rules.

1,.r. Robinson. Oh, the criminal appeals rules?

Mr. Seasongood. Yes.

Tir. Robinson. "e have them here.

Mr. Youngquist. In line 4 shouldn't we strike out "spec-

ial verdict"?

Dir. M.edalie. Don't you went to begin after the semi-

colon in line 3, and down to line 6 of Rule 49? I move that

that be stricken.

1.lr. toungquist. Before yTou come to that in line 1k you

should strike out "a special verdict in the form of a special"'

and insert the word "the".

Mr. R6binson. It is "upon the general".

Mr. Youngquist. "Upon the verdict".

Mr. lioltzoff. How are you modifying line 2? Because you

do not enter judgment until after sentence.

Mr. Crene. The sentence is the judgm-ent; is it not?

MIr. Holtzoff. Yes; thst is right.

hMr. I1edalie. No; the clerk could not enter anything

until the judge sentences, after •erdict.

:r. iioltzoff. In the present Federsl procedure, which was
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modified two or three years ago, after the judge pronounces sen-

tence orally in open court then the clerk fills out a written

jucdgment. ?or many years we did not have that, and we had a

good many ambiguous sentences. So the clerk was fcnally re-

quired to write them out.

!M'r. Orfield. A sentence is a penalty; is it not?

lir. Holtzoff. A sentence is a -lnalty pronounced by the

judge in open court. Then a written document is signed by the

court, rr-l&GN the sentence and acting also as a corfitment.

1-r. Liedalie. Don't we want to provide, "After verdict

and sentence, judgment shall be entered by the clerk in accord-

ance therewith?"

Mdr. Viechsler. I understand that the Reporter is going

to draft a more elaborate provision with reference to sentence,

anyhow. He referred to it yesterday in colloquy with Mr.

Glueck. It seems to me that Rule 58 would play such a minor

part in a statement about the total sentence problem, if' it

should be handled by the rules, that it is hardly worth while

to consider this phase of it separately.

{ir.Robinson. I asked 1MIr. Glueck to give us his recom-

mendations on that subject -- if you want to proceed with the

let er he wrote, ii which he stated some of his ideas. I said

i hoped he would be able to stay and to present those to you.

But he had to leave.

11r. Wechsler. I see. You meant today. I thought you

still had the problem under consideration; I misunderstood.

Lir.Robinson. Oh, no; it is still under consideration,

all right.

Llr.Iledalie. In the meantime can't we simplify w•lat we
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have here?

IMr. Robinson. Yes; but it is much more extended than

this.

lvMr. Youngquist. I n.as wrong in my sug e t ion, because

th- t is dealing only with answers coupled with interrogatories.

The Chairman. Those are out.

iMr. "oltzoff. Yes.

M1r. Medalie. I think that after the semicolon every-

thing to the end of the first sentence would have to uo out.

LM.r. Youngquist. That is right.

LMr. * Medalie. I would take the words "after sentence is

imposed by the court" --

The Chairman. 1.ill you recd the first clause as you

have it?

ihr.A.edalie. "After verdict and sentence".

The Chairman. Verdict of the jury?

Lir. .1Iedslie. It night be the judge's.

"After the verdict of the jury or finding by the judce,

as the case may be, and sentence thereon, judLgment shall be

entered forthwith by the clerk in confornity therewith."

;"he Chairman. The rest of the sentence is out?

M'r. Mledalie. Yes.

7e next sentence I do not understand: "But when the

court directs entry of juJLu-ent of guilty or for other remedyl--

are there other remedies?

-r. oltzoff. ' ho; I cannot iccall a case.

1r. Medalie. There is no forfeiture any more. That is

1739.

I r.Robinson. Of course so,..eti-ies we have statutes --
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at least in the State practice -- where yTCu have an injunction

rather closely wrapped up in a judgment -- padlocking a nuisance,

or sonething of that kind.

L.r.-oltzoff. There is no such situ: tion in the Federal

law, I t)ink.

ir . RobInson. I do not kr ow. Under the alcohol adminis-

tratu-rn act -- but ti•:•t is not criminal.

1r. Loltzoff. L1o; that is a separate forfeiture pro-

ceeding.

~r. Seth. Mr. Medalie, you mentioned the situetion

where there is a seizure of property, and I asked ,ý,Jiether the

forfeiture of the property was accomplished by a libel procedure

upon la1nd. Am I right about that? If there a separate libel

to forfeit the property?

hr* iJedalie. Yes; there is a separate libel.

Sr. Seth. And it is not forfeited, as I understaInd.

hr. LIedalie. 17o; I do not understand so.

All right; th t is cleared up.

I.r. 3oasongood. I corme back to the proposition that it

is beyond our jurisdiction, because the order of the court is

with respect to rules prior to or irjcluding the verdict or

finding of guilty or not guilty. According to our minutes the t

is where we are stopped.

hvir. toungquist. I thought at our meeting in January

we decided we would go beyond that -- tentatively, at least.

iMr. Sleasongood. Mly second point is that this is already

covered by the rules on appeals, 297 U.S. 61.

ir. Seth. is that Rule 1 or Rule 2 of the Criminal

Appeals? I' cannot remember which it is.
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M ýr. feasongood. My notation is "1l", but I am not sure

which is correct. As I read that you do not have the sentence

if a motion for new trial is pending.

M,1r.Robinson. Are you assuming that the criminal

appesls rules will be binding on whatever we do here? h.e can

consider them if the Court wishes us to do so, but tbhat would

not bind us.

111r. Seasongood. Aft;r the Court has adopted those, would

it not be rather peculiar?

i,:r .Rob ins on . 1'o; th'-ose rules are adopted with the view

that they are being changed from time to time.

Trr. Scasongood. Of course i think there is good reason

for not entering the sentence until the motion for new trial

is disposed of.

Mr. Seth. I raised thie question iii my letter to the

Reporter whether we should go into those rules. I think the

whole scheme should be adopted in one s et of rules, the same

as was done with the civil rules. But I am not sure that we

are coin-ntted to that task.

The Chairman. We are not as our reference now stands.

But it was agreed the first day we met here that we should

keep the thought in mind in case the Court should ask us to do

so; and at least among the circuit court judges there has been

talk of the desirability of doing it, because they are finding

that the civil appeals practice is simpler now tha_9n the crim-

inal appeals practice.

M1r. Seth. M,1oreover, there are some proceedin'-s iL the

civil appeals rules that would be an entirely different

procedure than what these criminal aI)peals rules would be, if
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that were left as an entirely separate code, and if we stor!oed at

that point. For instance, there ought to be some kind of a

section in our code indicating what should be the ground of a

motion for new trial -- those that have been recognized accord-

-inrj to the usages of courts of law. I think the rule is good

and ouiijt to be specific.

At any rate, there is no provision in the criminal appeals

riles of the groumds upon which a motion for new trial can be

granted. They provide when the motion must be made, but they

do not tell us anything more about it.

Mr. Seasongood. I should like to direct the attention

of the brethren to the qu:stion of whether the sentence should

be immediately on the return of the verdict of the jury or

whether it should await the motion for new trial. Of course

in a civil case you do not enter judgment until you either sus-

tain the verdict --

The Chairman. VUhat are the advantages both ways?

Mr. Seasongood. The advantag:e that it is expeditious.

Y:Tu sentence him as soon as you have the verdict of the jury.

Tir. Holtzoff. I think that should be in the discretion of

the court. Of course, ordinarily if the court were seriously

to entcotain a notion for new trial -- whIich does not ordinarily

hap.:en in a criminal case -- he would postpone sentence. But

some ud--cs pronounce sentence immediately after the return of

the verdict, at the end of the trial. But I think this should

be clearly in the discretion of the court.

iir. Vvechsler. Is it not our purpose to introduce the

idea of an investigatory .robation as an aid to the court

in sentencing? I do not see how any of that can work if you
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sentence a man immediately after verdict.

I.r. Holtzoff. I agree with you that the ideal thiing is

to have a pre-sentence investigation in every case. But in

many districts they make the pre-sentence investigation before

the trial; a probation officer does that. That is done so as

to have the facts ready in case of conviction.

i,.Wechsler. Is that frequently done?

Mvir. "oltzoff. In some districts.

lMr.hechsler. That seems an incredible procedure.

,r. Holtzoff. In any event it does seem to me, 1r.

vechsler, that the pendency of the motion for new trial is the

test. But it is the making of the pre-sentence investigation

that is important.

Mr. Viechsler. At least if you contemplate having such

an investigation it indicates that sentence immediately after

judgment should be outlawed -- as I think it should be.

r. M~edalie. It should not be outlawed, because in many

cases it does not matter how good or bad the defendant is; he

just must go to jail for the crime he has committed.

For instance, a very respons'ble member of the conmunity,

a man who was 1rnown as a church member and the head of charity

drives and the head of a corporation, or 2nytt1ing else you wish,

is convicted of a crime. You do not hesitate with what is to

be done with him. You intend to reform him.

M-r. loungquist. Mr. Miedalie's suggestion was that

judgment be entered after sentence.

fr. Medalie. Yes; it has to be.

Llr. Seasongood. Kow we are talkin- sbout whether the

sentence should be ente-Led immediately on the finding of
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Su• ty.

,ir. Holtzoff. Take an antitrust case. There is no

question of a man's morals; no such question as that is in-

volved. The judge knows whether he wishes to impose sen-

tence, and all that sort of thing.

The Chairman. Gentlemen, it is quarter past ten.

IIr. Seth. Can't we have the criminal appeals rule

with respect to reserving sentence rea y for us ir the morning?

IMr.Robinson. I thought thet all the criminal appeals

rules are here in the books.

}ir. Seth. Perhaps they are.

fir.Robinson. Under Rule 72 they are all written out in

the books.

The Chairman. Gentlemen, what time is it your pleasure

that we meet in the morning?

1.1r. Medalie. Ten o'clock. It is riot a pleasure to come

in late, but every morning I am compelled to handle a number of

telephone calls to lNew York, and I cannot do that by 9.30.

hir. Waite. At the rate we are going, can't we start at

10 o'clock and got through?

The Chairman. I have been looking ahead, and I notice

that 6b3 to 69 are blanks. That is ouite comforting. So if

we assemble expeditiously at 10 o'clock I tink we may be able

to finish during the day -- possibly during the afternoon.

•r. •echslur. ilay I ask if you intend, in the present

state of uncertainty as to our jurisdiction over appellate

proceedings, to consider the subsequent rules here which relate

to appellate problems?

The Chairman. I should hope very much that we might;
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because I imagine that one of the t iAL-s the C hief Justice

doubtless will ask me is, "Have you anything really to suggest?"

'e cannot tell that until we have had our discussion here.

We have the memorial here prepared for Professor Baker,

which is now ready to be signed. If you will step to the desk

and sign in alphabetical order, we would like to get that on

its way as soon as possible.

14r. Dession. Is it safe to make engagements for the

afternoon?

The Chairman. i think we shall have to leave in the

afternoon. :ie may have a short lunch.

(Thereupon, at 10.15 o'clock p.m., s recess was taken

until Thursday, September 11, 191 1-, at 10 o'clock a.m.)

P1
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PROCEEDIN~GS

The Chairman. Gentlemen.

What rule are we on?

Mr. Robinson. 59. I think we had finished with 58.

The Chairman. In connection with Rule 58 1 have just re-

celved a letter from Mr. Richard A. Chapel, chief of probations,

with some valuable suggestions. It fits rlght in with the re-

marks made yesterday by Mr. Glueck, and Mr. Wechsler. We are

turning it over to the Reporter so that if possible he can in-

corporate those ideas.

If there is nothing further on 58 we will turn to 59.

Mr. Robinson. This too will be connected with our con-

siderations with regard to the relation of the rules to appeals.

I do not believe I have any comment on 59.

Mr. Medalie. I would like to know about this provision,

beginning at line 6 and on to line 7:

ITthe court may open the judgment if one has been

entered, take additional testimony, amend findings of

fact and conclusions of law•

Mr. Holtzoff. That would have to be changed I thInk in

the light of a change we made yesterday striking out the rule

as to findings of fact.

Mr. Medalie. Yes, but now, why "additional testimony"?

I suppose the judge could take it if he were the sole trier

of the fact.

Mr. Robinson. That is what it says in lirne 6, "tried

without a jury".

Mr. Medalie. Oh, that is right. Excuse me.

Mr. Robinson. Pardon?
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Mr. Mledalie. That is the answer. Pardon my interposition.

The Chairman. You want the part in line 8, "amend find-

ings of fact", out, though, do you not?

Mr. Holtzoff. Yes.

Mr. Youngquist. That would make it, then.

Mr. Robinson. Yes, that is right.

The Chairman. "rnd make new findings anid conclusions."

Mr. Robinson. Yes.

Mr. Youingquist. He does not make findings and conclusions,

under the pracLice we agreed on yesterday.

The Chairman. That is right.

Mr. Robinson. Yes.

The Chairman. Lines 8 and 9 are out.

Mr. Robinson. "Andl direct the entry of a new jucdgment.7'

The Chairman. That is in, I suppose.

ivr. Robinson. Yes.

Mr. Youngquist. On line 3, the new trial may be granted

t on all or part of the issues in a criminal proceeding." Would

there. ever be a new trial on part of the issues in a criminal

proceeding?

The Chairman. No.

Mr. Holtzoff. No.

Mr. Robinson. That goes out with some other material we

put out here yesterday and the day before.

Mr. YoungquA st. Yes.

Mr. Longsdorf. That is all?

Mr. Youngquist. "On all or part."

LMr. Holtzoff. Well, if that Is so, I do not think you

need anything beginning with the word "and" on line Z.
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Kr. Youngquist. You do not.

Mr. Holtzoff. And ending with the word "proceeding".

Er. Youngquist. That is what I had in mine.

Mr. Orfield. Lines 4-6 state the grounds of new trial.

I wonder if that states the grounds broadly enough. Ought

there not to be some additional grounds for new trial? I

wonder if we could not incorporate some of the provisions of
Model

the/Code of Civil Procedure, paragraph 65.

ThLe Chairman. How does that read?

Mr. Orfield. (reading)

"The court shall also grant a new trial for any

other cause not due to his own fault, if the rdefendant has

not received a fair and impartial tr-al.17

Mr. Holtzoff. I think that is agreeable. There is no

harm in adding it, but that is implied in the statement that

is in the rule now, because that is the present law. The

judge's power to grant a new trial is unlimited under the

federal procedure.

Mr. Orfield. I am not prepared to say that --

giving all sorts of reasons, but I do not know if the cases

have come right out and said that.

Mr. Holtzoff. Your statutes say that.

Ir. Longsdorf. I think you will find cases which have

decided that for any error amounting to a miscarriage of

justice or substantial prejudice to the defendant the judge

can grant a new trial. isn't that according to the usage of

courts of law?

Mr. Holtzoff. T know that in the federal courts they

will grant--I know a case where it was done--a new trJal for
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no particuIlar error of law but because the judge feels that. an

unjust result has been reached.

Mr. Longsdorf. In his discretion?

The Chairman. Is there any harm in incorporating that

language that has just been read?

Mr. Holtzoff. No.

Mr. Medalie. I think if we Incorporated, certain language

there are implied exclusions of other things, and I think it

is good to let the courts oontinue to expand or contract

according to experience.

The Chairman. But have you not a very practical diffi-

culty in some States? Granting the new trial in the State

courts is very much hedged about; unless there is some express

authorization,taking a broad point of view, there is always a

tendency of a new district judge to take hIs state law with

him, and I think a little sentence like that if it doesn't

hurt anybody might be very helpful to many defendants.

Mr. Longsdorf. That may be, Mr. Chairman, but when the

Civil Rules were being considered I very well remember that it

was with the purpose of getting away from the implications that

arose out of those two specific statutes, that it was worded

in this language.

We have a statute in California which lays down the

grounds upon which a new trial may be granted, and the very

explicitness and specification that the statute contained made

it troublesome, because it gave rise to a whole flock of

implications. They did not know whether those were exclusive

or not, and finally we amended the statute and put in an

additional subdivision giving him power to do it in his
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discretion, when he thought it ought to be done.

Well, what was the result? We cut them out, all the rest.

The Chairman. You have the suggestion before you.

Mr. Dean. I would like to move that at the end of the

word "United States", the 6th line, we add that general language

which Mr. Orfield suggests in the A.L.T. Code.

Mr. Longsdorf. i have no objection to it.

The Chairman. I haven't any conviction for it.

Mr. Longsdorf. Would you read that again?

Mr. Orfield. (reading)

"The court shall also grant a new trial when from

any other cause not due to his own fault the defendant

has not received a fair and impartial trial."

Mr. Crane. Why do you put it, "not due to his own fault"?

That is where most of the trouble comes.

Mr. Dean. I would strike those words.

Mr. Crane. Why shouldn't it be when he has been clearly

in error according to the law?

Mr. Longsdorf. He means the defendant's fault.

Mr. Crane. Oh, the defendant's fault?

The Chairman. Yes.

Mr. Crane. I do not see why that should not be\eliminated.

0Mr. Medalie. The real object of granting a motion for a

new trial is in the interest of justice, isn't it?

The Chairman. Absolutely.

Mr. Medalie. Well, wouldn't it be enough If we said just

that, and let the courts develop it whichever way they can--as

they should?

Mr. Dean. I meant we would have that particular language,
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but I think there ought to be a general over-all one, if the

present cases restrict the motion rigidly.

Mr. Holtzoff. No, but they do not. The present cases

do not restrict it, I am quite sure. i think not only the

decisions but the actual practice of the federal judges is to

be rather plenary in their use of the power to grant new

trials.

Mr. Dean. Would there be any objection to adding this

one just to cover any eventuality?

Mr. Crane. He has it--

'criminal proceedings, for any of the reasons for

which new trials have heretofore been granted in criminal

proceedings in the courts of the United States.":

The Chairman. That is taken from the Civil Rules, Judge.

Mr. Crane. Yes.

The Chairman. But I think we can do better than that.

Mr. Crane. I think if you had this, here, it would be

sufficient, wouldn't it?

The Chairman. Or even the general language Mr. Medalie

suggested.

Mr. Medalie. I suggest:

'"by reason of error, insufficiency of testimony, or

in the interests of justice"

Mr. Holtzoff. "Or for any other reason, in the interests

of justice".

Mr. Medalie. Yes.

Mr. Holtzoff. Because they are all in the interests of

justice.

Mr. Medalie. That is right.
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Mr. Holtzoff. I think that is better wording.

The Chairman. That is what you said first?

Mr. Medalie. That is the first.

Mr. Holtzoff. I am afraid of the partial enumeration.

Mr. Dean. I am, too.

Mr. Crane. I think the general statement that they can

grant a new trial where for any reason in the estimation of

the judge it has been unfair or erroneous. I do not mean you

have to recite that, but the American Institute has a good

phrase, there, if you take the general one instead of specifi-

cations.

Mr. Longsdorf. Mr. Chairman, I think you will find some

pretty good language in your federal statute, which is super-

seded by the Civil Rule. I think the Civil Rule departed from

that language a little bit, and I do not think it was bettered

thereby. I will try to get that, or Mr. Strine maybe can find

that old New Trial section of the judiciary title.

Mr. Mv]edalie. Well, the Judicial Code says:
"In cases where there has been a trial by jury, any

reasons for which new trials have usually been granted in

courts of law."

Mr. Longsdorf. Well, now, I think that is better a little

bit than this, because it does not confine it at all.

Mr. Youngquist. Why not say:

"A new trial may be granted whenever required in the

interests of justice."

Mr. Crane. That covers the whole thing.

The Chairman. Is that satisfactory?

Mr. D~an. That is all right.
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The Chairman. The motion then, made by somebody, is to

strike from the beginning of line 4, or from the word "defend-

ant" on line 3, to the end of the sentence, and substitute:

"whenever required in the interests of justice"

Mr. Orfield. Yes, sir.

The Chairman. Any remarks on the motion?

(The motion was agreed to.)

The Chairman. Is there anything further on (a)?

(b)?

Mr. Holtzoff. I would like to make a suggestion as to

(b). I had a rather harrowing experience with a death case here

several years ago which led me to the conviction that there

ought not to be any time limit on a motion for a new trial on

the ground of newly discovered evidence.

What I have in mind is this. In this particular case the

defendant had been sentenced to death. We discovered addition-

al evidence, sent for the defense counsel with a view to

having him make a motion for a new trial, and then after going

into the matter we noticed that the time had gone by under the

rules. There wasn't any remedy for this man, and all we could

do was to arrange for a commutation of sentence, which we did.

Now, this sort of thing can occur not only in a death

case, it can occur in a case where a person might have been

sentenced to a long term of imprisonment, and after the term

expires newly discovered evidence turns up. Now, of course

these cases are very rare of motions for new trials on the

ground of newly discovered evidence--fortunately, very rare--

but in the unusual case where it arises it is very very nec-

essary to achieve justice and there ought not to be any time
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limit.

Mr. Dean. It caused a great deal of trouble in the Mooney

case, If you recall. The California statute provided that

you could not make a motion for a new trial on the ground of

newly discovered evidence after one year.

Mr. Holtzoff. The case I refer to, you probably recall -

it was the 4ýýsiiar case.

Mr. Dean. Yes, I do.

Mr. Troltzoff. And we had to ask the 7 resident to 7rant

a commutation of sentence because the courts had lost juris-

diction to grant a new trial 4n the case, and the man had been

sentenced to death.

The Chairman. Must there not on the other hand be some

time limit as to when counsel in a particular kind of case may

excite the public mind and keep on bringing in successive

applications?

Mr. TIoltzoff. I think of course you could trust to the

good judgment and discretion of the courts not to entertain

frivolous applications, and we ought to have a pro•risIon that

there must be due diligence.

Mr. Seasongood. That is "n here.

Mr. Medalie. The Calz'fornia statute is doubtless like

the New York statute. There -s a 1-year time limit, plus the

requirement of due adiligenco. In other vords, If yoU

have found it out in a month, and you rove at tbc end of sly

months, the couýrt could de~n,! o To, r Pppl'cat4on, on the -round

there was lack of diligence.

M.r. Orane. •nd the nrobability tthe newly discovered

e.idence would affect the result.

M r. Dean. That is right.
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11r. kedalie. ind the probabllity that the newly disco;Tred

cldence would nffect the result. That vould be fmplVc~t An it

an yw,,, because there are ran7 iteMs of newly discovererd evi,-

dencre that would make no difference or are not lIkely to mnke

Niow the cases An which any "njustic•s ½ possible because

of that time limit are so few and far between that if 7ou

we'gh any nossible injustice in those very occasional and rare

cases against the dangep of frivolous motions being made to the

annoyance of the court 1 think we are safer in that one case

that cormes uip Kn .0 years, either in some state court or in the

federal courts, to leave that to the pardoniag power and avoal

the annoyance to the courts. iow, a year is a 1 o:, time.

Ir. Holtzo~f. Well, T wfll sugge3t his, that the pardon-

lrg power ftor all is - matt6tp oK' Space. I think the courts

oug-ht to have ,qherent power to remedy a palpable Lajusthce no

ramier whea that comes to their at-uantion, and 1 theak tde

juages can protect themselves againsL fvIvolous waotains.

hr. K•ri•eld. Way i say that in ,i;ngland, in the Court of

CrLi-iaal Aipeals, rhy a llow an appeal at any time. There K

no tKoe limi t or limit as to the ground s, anad tha nppeal would

cor respo nd I would say to our ,Ew trial.

Mr. Youngquist. if 10 years after the convictoron new

evidence should be discovered, would you in that case authorize

the court to entertain a moaton for new trial ?

Lr. HoltzoF'C. i would if a man. were say serving a 20-

year senteqce iA prison and were still in.

hr. Waito. i have heard a crimfual lawyer of great repute

say that 4 he were allowes- a new tr al oa newly disoover•d
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evidence a"t s-ny time after the verdict aund judgment, he could

,uaran•,,, Siwe him money enough, to geL every single man out

of the penitentiarvy before the expiration Kf his sentence.

Er. Medalie. Well, that is quite safe of hbm to say that,

0because oP the ipossibiltty of anybody meeting his offer. I

do not think it is so.

Mr. Waite. if you are going to require a new trial, your

'state's evidence" is gone 99 times out of 100. ifiter three

or four years they expire--you never in the world would get a

conviction that late.

Mr. Jrfiele. Therefore I would leave it in the discret on

oA the court. I would not give the defendant an absolute

right.

Mr. Waite. That throws a terrible burden upon the court.

Mr. Youngquist. Yes.

Mr. Ho]tzoff. I think the general tendency of the courts

anyway is to deny motions for new trials on newly discovered

evidence. it is in the exceptional case that those motions

are granted, and If you have an exceptional case i think there

ought to be no time limit.

It may be that I feel unduly stirred up about this point

because of the rather harrowing experience we had with this

death case, where the Department of Justice was helpless to

get this man a new trial although we wanted to do so, and we

had to resort to the pardoning power, which did not seem right.

Mr. Waite. It seems to me that is exactly what the pardon-

ing power is for.

Mr. Holtzoff. Well, let me tell you another thing about

that case. We were not willing to see the man let out to go
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scot-free. We were willing for him to have a new trial. The

man had been sentenced to death, and so we compromised by

commuting his sentence to life imprisonment.

Mr. Medalie. Well, why didn't you want him to go scot-

0 free? Was he implicated in the murder?

Mr. Holtzoff. No--because we were not quite sure of the

new evidence. It was a question of identity, whether he was

the person that had committed the hold-up. It was murder

committed in the course of a hold-up. The newly discovered

evidence threw a great deal of doubt upon the identifIcation.

It was evidence that had been suppressed--well, that had been

in the possession of the local police, but they had not used

it.

Now, some of us felt sure that if that evidence had been

introduced at the trial there would have been an acqu'ittal or

at least a disagreement. We were not willing to pardon him on

the ground of innocence, because we were not convinced of his

innocence, but we were convinced he had not had a fair trial,

because that evidence had not been before the jury, and yet

there was nothing we could do about it except to commute that

sentence to life imprisonment.

Mr. Waite. Now, unless it was an extremely unusual case,

if there had been a new trial, by that time your 'state's

evidence" would have weakened so definitely that you could not

have gotten a conviction anyhow.

Mr. Holtzoff. I doubt it.

Mr. Waite. I say. unless It was an extremely unusual case.

Mr. Holtzoff. This was within a year after the trial. It

was after 4ffirmance by the court of appeals, between the time
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of affirmance and the date set for execution; but it does seem

to me that the courts ought to have inherent power to grant a

new trial on newly discovered evidence, at any time.

Mr. Medalie. Now what is the experience of the various

States? Isn't that 1-year limitation fairly universal?

Mr. Dean. I think It is quite common.

Mr. Medalie. And do we know of any substantial number of

instances, say more than 2 or 3 in 10 years, where there is any

annoyance about this thing?

Mr. Holtzoff. Of course instances of this kind are

isolated, but when the isolated instance occurs one does get

a horrible sense of an injustice having been done and a sense

of helplessness and frustration If you cannot grant a new trial

merely because a certain time limit has gone by, so I think

that there ought not to be any time limit on a motion for a new

trial on newly discovered evidence.

1,1r. Waite. I think that would be all right if there

weren't any possible remedy, but inasmuch as the injustice can

be prevented It seems to me to be better to let it be prevented

by that means rather than raise all the difficulties and the

injustices to society which you are going to get by new trials

a long time after the evidence is gone.

Mr. Medalie. Mr. Chairman, to bring it to a head, I would

like to move that subdivision (b) be re-written to conform to

the New York and California statutes--that is, the 1-year

limitation, with due diligence.

Mr. Holtzoff. i move to amend that so as to provide no

time limit for motions for new trial on newly discovered evidence,,

and to preserve the limitation on motions for new trial for any
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other ground, as there provided.

Mr. Medalie. The only amendment I made was with respect

to new trials with respect to newly discovered evidence.

Mr. Dean. That Is all the California statute covers, is

one year on that ground.

Mr. Seasongood. May I call attention to the existing

rule on that? Now, the existing rule in criminal cases--that

is, that I mentioned yesterday--is:

"except in capital cases a motion for new trial

solely on the ground of newly discovered evidence may

be made within 60 days after final judgment without regard

to the expiration of the term at which the judgment was

rendered, unless an appeal has been taken, and in that

event the trial court may entertain the motion only on

remand of the case by the appellate court for that purpose,

and such remand may be made at any time before final

judgment. In capital cases the motion may be made at any

time before execution of the judgment."

Mr. Medalie. I would accept the amendment as to capital

cases, the one that was just read, and I think that is the New

York rule.

Mr. Holtzoff. This last sentence that Mr. Seasongood read

0 was inserted in the rule at the suggestion of the Department as

a result of that murder case that I was speaking to you about.

Mr. Seasongood. Well, then it is taken care of.

Mr. Holtzoff. i know, but then similar situations may

occur in cases of imprisonment.

Mr. Medalie. Then, Mr. Chairman, my motion is "one year,

plus dilig~nce, and in capital cases, any time before It is too
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la te.

Mr. Seasongood. It seems to me that this rule now was

as carefully considered as our own, and here, in 1934, the court

promulgates this rule. Also you have got this question of an

appeal. You would have to take that in, that if the case is

appealed you cannot reconsider it, just as you would have to

provide, just as they have done here.

I would think that the rule as it is here should stand.

The Chairman. Perhaps this rule that you are reading from

might be enlarged to go to a period of appeal which might be

more than 60 days, might it not?

Mr. Holtzoff. Five days in criminal cases, 60 days in

civil cases.

Mr. Longsdorf. I think there is a good deal of reason to

believe--

Mr. Seasongood. An appeal is within 5 days after entry

of judgment.

The Chairman. We have first Mr. Medalie's motion.

Mr. Youngquist. Just a moment. I think he re-stated It.

Mr. hedalie. Well, in effect, it is one year, plus due

diligence, and in capital cases no limit.

Mr. Wechsler. What is the situation with respect to

0 motions not based upon the ground of newly discovered evidence?

Mr. Ivedalie. Well, we take that up separately. I did not

want to confuse the two.

Mr. Wechsler. I see.

Mr. Seasongood. Well, why should you want a change? I

do not want to protract the discussion, but here you have a rule

of the Supreme Court. What is there in the nature of things
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which makes you change it, and especially a rule which takes

care of the fact that you have taken an appeal where your

case doesn't say anything about it, any of your amendments7

Suppose the case has been appealed; it has to be appealed

within 5 days. Can a person come along and make a motion any

time within a year for a new trial?

Mr. Medalie. Well, there is this experience that i can

point to. While an appeal is pending a motion is made for

new trial on the ground of newly discovered evidence, and in

the event of the denial, that part of the case is added to the

record, where courts are willing to pass upon it, and where

courts do not consider such a motion properly before them for

appeal on the ground that It is a matter that they do not pass

on they just reject it from the record.

Mr. YoungquIst. T suppose that lt is intended in view

of the fact that we are now extending the time of the motion to

a time after an appeal has been taken that proper provision

will be made in the statute for the mechanics of getting it

back to the district court or whatever else may be necessary?

Mr. Medalie. Well, if the district court has power to

entertain a motion for a new trial on the ground of newly dis-

covered evidence while the case is pending on appeal, I do not

think we need that provision.

Mr. Seasongood. It hasn't, though. The appeal lifts the

case out to the appellate court.

Mr. YoungquJst. By this rule, though, we are retaining

jurisdiction of the district court for this particular purpose.

However, provision ought to be made so that for instance the

two courts will not be working at cross purposes.
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Mr. Seasongood. That is why I say the present rule is

better. It says you can only do that on a remand from the

court of appeals. Why, if you have got to appeal within 5

days, and appeals are automatically advanced, the case, like

as not, will be submitted. I have a case right now where it

is up in practically no time. It was filed in June, and it •s

going to be heard in October, because they are automatically

advanced for hearing in the court of appeals.

Mr. Youngquist. Haven't you one more problem, that

this motion may be made after it has been affirmed in the court

of appeals?

Mr. Seasongood. Yes. Well then it would be remanded,

and maybe the problem would be less acute, if it had been af-

firmed.

Mr. Medalie. Two things arise in connection with your

suggestion of following the Criminal Appeals Rule, "solely upon

the ground of newly discovered evidence within 60 days after

final judgment." I think we ought to make that one year instead

of 60 days.

Now, the other provision, 'unless an appeal has been

taken, and in that event the trial court may entertain the

motion only on a remand of the case by the appellate court for

that purpose.

The Chairman. Aren't you really now re-stating the present

appeal rule that is on page 2., on the left?

Mr. Medalie. That is what I am reading from.

Mr. Seasongood. Yes.

The Chairman. flus changin7 to 1 year instead of 60 days?

Mr. Youngquist. I th-Ink that is what we o.-e trying to do.
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Mr. Crane. Are you still on the 1-year proposition. i

thought if i got out you could settle it all very easily.

The Chairman. The question, Judge, seems to be on a com-

parJson of our (b) with the recent United States Supreme Court

Criminal Appeals Rule cited on page 2 on the left under 3,

Lotions, 3."'

Mr. Medalie. Here is the trouble I find with subdivision

3 of Rule 2 of the Criminal Appeals Rules: "The trial court

may entertain the motion only on remand of the case by the

appellate court for that purpose." "For that purpose"? means

for the purpose of considering a motion for a new trial

on the ground of newly discovered evidence.

Mr. Seasongood. Yes, sir.

Mr. Mv-edalie. Now, how does the appellate court know

anything about that?

Mr. Wechsler. You make the motion in the appellate court

to remand for that purpose.

Mr. Seasongood. That is the court that has jurisdiction

and that is where you have to do it.

The Chairman. Or the court of appeals kept such juris-

diction.

Mr. Seasongood. Yas.

01r. Medalie. I can go along on that. I can see that

clearly. You still have your 1-year limitation.

The Chairman. Are these motions abandoned?

Mr. Medalie. if In that one year the case is in the

appellate court you go to the appellate court and get a remand

for that purpose.

Mr. Seasongood. That is right.
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Mr. Medalie. Which they won't give you if they think you

are frivolous?

Mr. Seasongood. That is right.

Mr. Medalie. i will accept that as part of the motion.

The only extension then is the 1-year period.

The Chairman. Now, may we have the motion rephrased as

it is and brought up to date.

Mr. Medalie. Without committing the Committee to language,

instead of the GO-day period in subdivision 3 of rule 2 of the

Criminal Appeals Rules, the time limitation be one year in non-

capital cases.

Mr. Moatzoff. I would like to offer a substitute.

Kir. Youngquist. Put no limit in capital cases?

M .r. .edalie. No limit in capital cases.

Mr. Holtzoff. I would like to offer a substitute for

that motion, that we adopt the language of the Criminal Appeals

Rules in place of Rule 50-B, but that there be no time limit-

ations on motions for new trials on newly discovered evidence.

Kr. Wechsler. I second that, if it is in order.

Mr. Longsdorf. Will you re-state that motion, please?

Mr. Holtzoff. My motion or substitute in effect is that

there be no time limit on motions for a new trial on newly

* discovered evidence.

The Chairman. As T see the situation it is this--we are

abandoning our (b) and considering now Criminal Appeals Rule

2, paragraph 3; that Mr. Medalie makes one change, which is to

substitute for the 60-day provision there a 1-year provision.

Mr. Holtzoff's motion is to make it without time limit.

Mr. Crane. Let me say that I myself personally ought to be
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in this matter influenced a good deal by the opinion of the

Attorney General,and his experience in office on matters must

count with me. It is not like the ordinary practice, and if

he feels that this right for a defendant should be as wide

as this I feel much like one of my associates in the Court of

Appeals. He said that when a certain judge, whom you all

know personally by name, voted to sustain a conviction, he

never read the evidence, he "went right along.*, He was the

other way. And so here when Mr. Holtzoff thinks that it can

be opened as wide as this without any injustice to the Govern-

ment, I am goi'ng along.

The Chairman. We are troubled, some of us, by the thought

that if that period is left too long it makes it possible for

the court to be troubled with frivolous applications after the

state's evidence has been dIssipated.

Mr. Crane. Now, you have got your remedy right here, and

that is, in one week you can change the rule.

Mr. Drfield. You can resort to habeas corpus or coram

nobis or some other form.

Mr. Holtzoff. No because on a writ of habeas corpus

in the federal court you cannot consider evidence. There is a

question as to the writ coram nobis, as to whether it does nr

does not still persist in the federal courts. In other words,

there is no remedy now.

Mr. Crane. i think you will change the rule but perhaps

not so readily as I thought. You have to get an act of

Congress to change it, do you not?

The Chairman. That is one of the moot questions as to

whether they have to agree to subsequent amendments. They
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have to adopt these.

Mr. Crane. Can the Supreme Court change them without an

act of Congress?

The Chairman. That is one of the questions.

Mr. Holtzoff. i am strongly of the belief that we are

not going to be troubled with frivolous motions for new trials,

because one or two attempts of this kind would discourage the

bar, ýven if such a tendency began to develop.

Mr. Medalie. No, the bar gets discouraged. I once sug-

gested on account of the activities of an association of credit

men in New York 15 years ago bringing up prosecutions for

fraudulent bankruptcies, that would put an end fo fraudulent

bankruptcies in a large measure, and experienced bankruptcy

lawyers said, 'ýNo, there is always some young man who may

advise a business man that he has found a new method. Tt is

usually one of the old ones."

Mr. Holtzoff. Even so, the judges could give such

motions very short shrift.

The Chairman. I think we have got the question fully

canvassed.

Mr. Longsdorf. Before we can proceed with this motion,

Mr. Chairman, I think we ought to consider that phrase in the

pending rules of the present Criminal Appeals Rules, "except

in capital cases." Now, does that mean cases wherein sentence

of death has been imposed, or merely cases punishable capitally?

and therefore possibly include life imprrsonment cases.

The Chairman. I think clearly it means cases where the

sentence is death.

Mr. Longsdorf. Then why not say so?
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Mr. M dalle. I am not Sure of that.

The Chairman. It is indicated by the last sentence:

I In capital cases the motion may be made at any time

beforo execution of the judgment."

I meaj , the clear inference is it means death cases.

Mr. Crane. It means he could not get a new trial, on earth

at least, After he is executed.

Mr. Wechsler, Mrr; Chairman, may I underline one point

which I th nk Mr. Holtzoff made which proved to be very real

in one ins ance, in my own experience, and that is the diffi-

culty which you face when there, is an application for clemency

based on newly discovered evidence which is very strong coming

at a time when they:van no longer be considered by a court

because of -the time limitation, when you feel that justice

requires s )me relief for the petitioner, but you are exceed-

ingly reluetant to hold that a second jury ought not to pass

on all the evidence.

I thiak it is really a gruesome situation which is likely

to result In a denial of justice, whichever way you rule on

it. This proposal to avoid a &time- limit means that the exe-

cutive in that situation can remand it to a court which has the

additional power to grant a new trial, and the executive

cannot do that. It is to meet that'situation that I would

support Mr. Roltzoff's proposal.

Mr. M dalie. AnsweringMr. Longsdorf's doubt, the New

York statute met it by using this language:

"except in the case of a sentence of death"

Mr. ngsdorf. That is what I was just talking about.

Mr. Madalie. Yes. I think you were right.
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Mr. Longsdorf. Sentence of life Imprisonment is not

executed until a man dies in jail or Is discharged.

Mr. Medalie. I would use the language, and I would in-

clude that in my motion, "except in the case of a sentence of

death," so there would be no doubt.

Mr. Orfield. In Nebraska the period for filing motions

on newly discovered evidence was increased from "during the

term" to three years because of a bad case. The legislature

passed an act on the subject, changing it to three years.

Mr. Robinson. In Indiana they reduced it from a year back

to 60 days, just the reverse of the action here. That was

based on a state experience that was terrible.

Even changing the 60 days to one year would mean that

0 the finalityT of judgment- which after all is the first char-

acteristic of judgments, as a practical matter, would be to

that extent weakened and every criminal case would be open

really for a year, at least in the minds of a good many lawyers.

Mr. Crane. I do not want to take up time, but In: m7

experience most of them turn on men going back on their con-

fessions or their testimony. That is the run of the cases.

Now, there is not much attention paid to them. As a very

matter of principle you cannot. I have only known a very few

instances where the matter has been re-opened on newly

discovered evidence, and it has been done when some man turns

up in prison and confesses that he committed the crime, and

the man has been wrongly committed.

Mr. Mo7-tzoff. In those cases, no matter how much time

has gone by, the courts ought to be allowed to do justice.

Yr. Crane. I do not think any harm is going to come from
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it.

The Chairman. We have three alternatives successively

before us; one, Mr. ioltzoff's, which eliminates any time

limit; one, Mr. I.:edalie's, which fixes one year; and I take

Lit Mr. Seasongood is going to propose--if he doesn't, someone

else will--

hr. Seasongood: Yes, I will.

The Chairman (continuing). -- the present rule, there.

So let us vote on them successively.

All those in favor of the substitute motion of Mr. Molt-

zoff fixing no time limit show the hands.

(The substitute motion is LO0ST.)

The Chairman. Now the next will be on Mr. Fedaliels

0 motion to extend the period of 60 days mentioned in subdiv-

ision 3 to one year. All those in favor--

Mr. Seasongood (interposing). May I just say as to what

Mr. Robinson said, that I th-Ink the object of this is to get

certainty, and there is some maxim which T will not quote in

Latin that there shoulý' be an end to litigation. Now, here

you are foing to have a situation where your appeal will have

been heard and the convict'on sustained, and as Judge Crane

has said., most of this newly diLscovered evidence s ;ust

0 frivolous, there is noth-ng to 1t, but you are 9lways going tc

have it in, you are -7o'ng to have it in the papers and yelI

ar• ;oing to have the general people bel:.eving that notwith-

stan-!ing there was a tri• t an- a convict-ion, that person w-s

wronglyT nccusec1  and the proper upy of handling that, f it

subs J t-ta• I Is by c•Ilemecn c" soc we ha ,- ado oted t-'s rule.

The cap" taI cP.se that lr. TTC)Itzoff spoke of - s -- e- n
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.-,rer iof _1n tllh. rule, and I tntia th"at the "<A of .

tending the timeL are much wors_ th-nn t`-_ ro oc .. -o

thUl L 'rou m,n- anve frIrom 3oi,- d4 ,-wl., sco,. .r.d 7-. A-c bo n-n,

SC l.y s u &soanti4 l ) "nstoad or l*usý -a pr t... . rt 'r-"

matters.

rh. -ra t- t r

. OX,_l id The 7lns"-'tut code one -"er onl

disco-,ered evidence in secti-on 7>2.

F 1e 1 1'ir18IaI. -re you ready for the vote on Er. I:'-ed 1 a's

joti-of'? Bettert have a 3how of hands.

Kr•. Mec' se 1. i vo be for th1 3, too.

7r i•otZoff. Yes, I .o.e for that ratrier unhnen (i ays.

K~r. on•e. If we a,'o o to w be out the o0her one, i

am joiis to No. 3.

Kqr. £4~edal] •. You dus5 b \ootea •sans< it.

~r. Cr•ne. lit smy, we are go• n o wire outhe other

one, I am go-1;1 to 7o1

21"e ar, a ree so have n

,•. lea son ood. * are go ,g to record L'hes he ... tes,

reLil t -ve; soi:e•body said wher- I clos. e had ]- O b,

very careful.

fhue , rina. * ari lEý!o wonder I- I we ar, e rI, flin<

w. wth the rule of the .- 3ueil 0Urt adop'ed years r go.

Kr. easo-i ood. TheE s how I eel

,r. ...sdorf . I wont' to say that, to(.

,_. Crhe. I t hink I would be all r<_JUj fo- ,tils reason,L• _•~ - th ng _Se 1oin up all

If you waat to reconside-r it. These thiias rse up all

thetime, not on newly ,'IVscoiered evidence Ib.-. were

oneV ,_c ted hrd got 1_ f u~- ri-L soe t . One .rea le,, I and Ie I
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other two did not. Now, by the time they got to the Court of

Appeals w reversed the one who appealed. What became of the

two who d d not appeal? They had no remedy, under the law,

at all, e cept I put in my opinion that of course an appll-

cation to the Executive would apply to the two who did not

appeal.

Mr.r. iedalie. Was that about 1920 or 1921?

Mr. rane. Yes.

Mr. Iedalie. After the reversal I got the man an

acquittal and then the Governor promptly pardoned the other

two, as y u suggest, on your suggestion.

Mr. `.rane. We dismissed it, said there wasn't a crime,

or someth ng.

Mr. aite. Mr. Chairman, on one of the committees with

which I have worked we evolved a process whereby if there was

strong dissent from any particular proposition and several

of the dissenting members felt strongly about it, we would

submit to the executive committee what the majority favored,

with a statement to the effect that there was some strong

minority sentiment for thus and so. I am wondering--

obviously I am not speaking for myself in this case because

I happen to be with the majority, but I am wondering if there

0 would be anything undesirable about submitting to the Supreme

Court in this instance for example a statement that a number

of the Committee feel that the 60-day limit is more desirable.

The Chairman. I think we may want to do that 'eventually,

but I think we are now going on the general understanding that

where there is a substantial minority their views will be

given consideration again. I gathered from what Judge Crane
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said that he is not wedded to the 1-year proposition.

Mr. Crane. I did not vote for the 1-year proposition.

The Chairman. Oh, pardon me. I thought you did.

Mr. Crane. I said if you are not going to adopt the

S Attorney General's suggestion, I am going to vote to keep this

that is already the rule by the United States.

The Chairman. It may be well when we come back to the

meeting of the entire Committee--we are now short four or five

members--to give further consideration, whichuay result diff-

erently.

Mr. Longsdorf. Mr. Chairman, my memory is not very good,

and sometimes it does not work as rapidly as it ought to, but

we have got a recent federal statute which provides for com-

0 pensation of persons unjustly convicted. Now, do not wag your

head, Mr. Robinson, I am not going to drag in any irrelevancies,

but I think we ought to remember that there is such a statute,

and that it is not going to be changed by any rules that we can

make, and we do not want to do anything that will frustrate

that. I do not know. Mr. Holtzoff will no about that and

explain it. I cannot.

Mr. Holtzoff. That is a statute which permits a civil

action for damages.

0 Mr. Longsdorf. Yes.

Mr. Holtzoff. In the Court of Claims.

Mr. Longsdorf. Yes.

Mr. Holtzoff. For anyone who Is found innocent, after

he has been convicted and has served at least a part of his

sentence. But that would not interfere with anything that we

are doing here.
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Mr. Longsdorf. I know, but what prompted me to think of

that was Judge Crane's description of that case wherein three

co-indictees were convicted, one appealed, and the others did

not.

Mr. Robinson. You refer to my wagging my head--I was

wagging my head in agreement, because I thought Mr. Holtzoff

mentioned a man who had been in prison 10 years on his 20-year

sentence. I began to think about this federal statute for

compensation for unjust imprisonment.

Mr. Longsdorf. I see. I do not know what would happen.

Mr. Robinson. It is a factor.

Mr. Holtzoff. I do not think the $5,000 is very much

compensation.

The Chairman. We have remedied (b).

Mr. Crane. It is coming up again, isn't it?

The Chairman. Yes. All of these are, Judge.

Is there anything under section (c)?

Mr. Medalie. How about line 12?

Mr. Youngquist. How about (b)?

Mr. Robinson. (b) went out.

Mr. Youngquist. We have discussed one phase of it, and

not the rest. I wanted to raise the question of the making of

0the motion "not later than 3 days after the entry of the

judgment". The Civil Rules provide for 10. It seems to me

the 3 days is pretty short.

Mr. Holtzoff. Three days is the present provision of

the Criminal Appeals rules.

Mr. Youngquist. Yes. Well, I would not suggest a change.

Mr. Medalie. Just about a month ago some lawyers came in
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to see me about a conviction, and they had forgotten all about

the time limit and appealed 10 days or 11 days after the con-

viction. There was no use, there was nothing pending.
in

Well, the United States attorney wanted an appeal/that

case, so he could establish the law that he had gotten from the

district judge, and he vent back to the judge and they modified

the sentence by some nominal reduction, which I do not think

was effective, by the way.

Mr. Orfield. Does not line 12 change the existing crimin-

al appeal rule providing 3 days after verdict, not after judg-

ment?

Mr. Seasongood. Yes.

Mr. Orfield. The judgment might come considerably later.

0Mr. Youngquist. That is right.

Mr. Holtzoff. Yes. This is more liberal to the defend-

ant. I did not notice that.

The Chairman. Yes, I think it is.

Mr. Medalie. There is not much trouble about a motion

for a new trial on the ground of error or insufficiency. As

a matter of fact normally those motions are made by mumbling

the appropriate formulas and giving your grounds immediately

after the verdict. I think that is the general practice

almost everywhere, unless there is some other rule that pre-

vents it or the court says, "I will hear you some other day."

The Chairman. Your motion, Mr. Orfield, is to change, in

line 12, the word "judgment" to "Verdict"?

Mr. Orfield. Yes, to follow rule 2, section 2, of the

Criminal Appeals Rules:

"after verdict or finding of guilt"
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instead of "judgment".

Mr. Youngquist. In rule 50 we have provided that within

10 days after the verdict the court may grant or deny a motion

for correction of judgment.

Mr. Crane. May I ask: If we have no power to deal with

appeals, how can we put in our rules here anything inconsistent

with it, if those are adopted? If those appeal rules stand, and

we provide any rule here which is inconsistent with them, how

can our rule be effective?

Mr. Orfield. The court can take them over. The'34 act

still exists, that entitles them to change at any time.

The Chairman. Yes. The court, you see, in 1934 was

granted the power to make rules in criminal cases after

0 verdict. Now, the act under which we are operating gives them

the same power, up to and including the verdict, and the two

acts together give the Supreme Court complete power over

criminal procedure.

Mr. Crane. Yes.

The Chairman. Now the court may ask and may authorize

us at some early date to weave the two into one complete set

of rules.

Mr. Crane. But they have not done so yet?

0 The Chairman. They have not done so yet.

Mr. Crane. Now, until they give us that power, should we

adopt any rules inconsistent with that which they may think

should stand?

The Chairman. Well, the suggestion was made at the

outset that we might proceed tentatively along the line that

we might be given such authority, because they do dovetail in,
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and it makes it pretty hard to separate; but if the Court

says "No, you have got all the authority we are going to give

you," we have to stop right at the verdict.

Mr. Seasongood. That is why we should deviate as little

0as possible from rules they have adopted, and adopted very

recently. I think it is a little preposterous.to do anything

else.

Mr. Longsdorf. I feel strongly that way.

Mr. Seasongood. And I think that we are going too far

when we take the rules as they have them and stick in "one

year" instead of 60 days.

Mr. Longsdorf. It looks rather fresh on our part.

Mr. Youngquist. I do not feel that way about it.

0Mr. Crane. You are a younger man.

Mr. Youngquist. Not so much as you might think. If we

are going to make suggestions with respect to the appeal rules,

I should think the Court would welcome the new ideas now that

may develop on or off from the rules that are now in existence

and in force; otherwise the Court is going to lose the benefit

of what we think about those rules; and if we are going to do

anything about it at all, certainly we ought to give the Court

full benefit of what we do think, at the same time being

*reasonably conservative in our departures by reason of the

fact that the court no doubt has itself carefully considered

the rules now in force.

Mr. Longsdorf. What is going to happen if on the hypo-

thesis that these changes or extensions into appellate rules

are made, we frame our other rules, and then the Supreme Court

rejects any rules that go into the matter of appellate procedure,
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and therefore throws into disarray what we have done on the

other part of the rules?

Mr. Seasongood. We would do it all over again.

The Chairman. We are not going to proceed to draft and

0submit to them any rules on the appellate procedure, unless we

have a specific order from them in advance to do it.

Mr. Longsdorf. They are not to be included and submitted

in the report of this Committee?

The Chairman. Not without authorization.

Mr. Seasongood. Does the Chairman or Mr. Holtzoff know,

when they adopted these criminal rules of '34, whether they

had a committee like this?

The Chairman. No.

0Mr. Holtzoff. No they did not.

Mr. Wechsler. The Department submitted proposals which

were adopted very largely.

Mr. Holtzoff. I suppose the reason they did not have a

committee was because the scope of the work was much narrower.

Mr. Seasongood. I was just thinking that if there was a

committee we should check it up.

The Chairman. No.

Mr. Wechsler. Mr. Chairman, may I offer as a substitute

0 for Mr. Orfield's motion that instead of the present sub-

section (b), present Rule 2 in its entirety be substituted

and constitute the working model, subject to the one change

which the Committee has heretofore voted. That would meet the

particular point that Mr. Orfield made, which is sound, with

reference to "verdict" rather than "judgment".

It would also retain existing phraseology which is the
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same in substance, unless there is some reason to deviate in

substance from the existing language.

The Chairman. Do you accept that, Mr. Orfield?

Mr. Orfield. I think not.

The Chairman. Are you ready for the motion? The question

is on Mr. Wechsler's motion.

Mr. Medalie. Pardon me, will you re-state that?

The Chairman. It is subject to the change made in Criminal

Appeals Rules, too, by your motion that that rule as it stands

be regarded as a substitute for our (b) under Rule 59.

Mr. Youngquist. Second the motion.

(The motion was agreed to.)

The Chairman. That brings us to item (c).

Mr. Holtzoff. Well, is (c) necessary, in view of the

substitution that we have just now made? (c) merely is a

matter of detail.

The Chairman. There is nothing under the present Rule 2

about--

Mr. Holtzoff (interposing). Well, there is nothing in

the present Rule 2 about affidavits, but do you need a pro-

vision as to how to serve affidavits? In most cases you won't

have affidavits in the motion for a new trial, except on newly

discovered evidence.

Mr. Longsdorf. You might have something about occurrences--

Mr. Wechsler. Moreover, this would work an automatic

delay of 10 days under the second sentence, which would probably

be uncalled for in most cases.

Mr. Holtzoff. I move we strike out (c).

Mr. Seasongood. Second.
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The Chairman. Any debate?

(The motion was agreed to.)

The Chairman. (d).

Mr. Holtzoff. I think (d) is surplusage in view of the0\
way we modified (a), because we made (a) so broad that (d)

becomes surplusage, I venture to suggest.

The Chairman. Mr. Reporter?

Mr. Robinson. I am not sure yet. I am checking. I would

like to hear further discussion on it. What do you think about

it, George?

Mr. Medalie. I do not think that you need that.

Mr. Holtzoff. I do not, either.

Mr. Seasongood. That limitation of 3 days--there is no

point in that any way.

Mr. Holtzoff. No.

Mr. Robinson. I guess it can go out.

The Chairman. Well, by consent,--

Mr. Orfield. Gentlemen, we want to retain the power of

the court to act on its own initiative, there.

Mr. Youngquist. That is what I was thinking of.

Mr. Holtzoff. I think you have it. Here we say under (a)

"A new trial may be granted to all or any of the0
defendants whenever required in the interests of justice."

The Chairman. That would clearly carry it with it.

Mr. Youngquist. I should doubt it then. We go right

on and speak of motions, and again we speak of motions. The

implication to me there is that it must be on motion.

Mr. Robinson. I do not think we are safe in assuming

there that the court will take the initiative under a general
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power or •rant of that sort.

Mr. Youngquist. No.

Mr. Robinson. -- as readily as it would where you express-

ly recognize that it may take certain action.

0Mr. Holtzoff. Of course, there, the court does not

take the initiative in those matters.

The Chairman. If there is any doubt--

Mr. Medalie. Where there is no limit at all the court

may grant a motion for new trial, once the defendant has made

the motion for new trial.

Mr. Robinson. It may.

Mr. Medalie. That means there is no limitation on the

court's granting a new trial of its own motion.

0 Mr. Robinson. If you are sure we have given this enough

consideration--I should think there that in civil matters

there would be some guidance for us in criminal matters. Are

we sure we have considered the same reasons that must have been

before the Civil Rules Committee, in striking it out so

readily?

Mr. Longsdorf. Suppose a defendant has been convicted on

a minor degree, can the court on his own motion grant a new

trial and give the district attorney a chance to convict the

* prisoner?

Mr. Holtzoff. Oh, no. The former jeopardy would be the

plea there.

Mr. Youngquist. I think it ought to stay in conformance

with the Civil Rules, if we can.

Mr. Medalie. The Civil Rule says "not later than 10 days

after entry of judgment."
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Mr. Youngquist. Yes. Ours has 3 days after finding or

verdict.

Mr. Medalie. What we had in mind was the time at which

the motion was made by the defendant.

Mr. Youngquist. And if the motion is not made the court

ought to have the power on his own initiative.

Mr. Robinson. This relates to the suggestion made a few

minutes ago to the effect that this would further delay.

Mr. Medalie. Giving the court power would not be very

serious.

Mr. Wechsler. I move to strike the words prior to

"the court" on line 25 so that there be no time limit. I do

not think there is a danger that the court on its own initiative

0is going to do this out of time.

The Chairman. Giving to the court the right to do it at

any time?

Mr. Wechsler. "The court of its own initiative may order

a new trial, "and so forth.

The Chairman. The motion is to strike line 24 and the

first two words of line 25.

(The motion was agreed to.)

Mr. Waite. Would that give the court power to grant a

0new trial more than one year afterwards? I am a little sus-

picious of that.

Mr. Wechsler. It says:

"for any reason for which it might have granted a

new trial on motion of a defendant."

Mr. Youngquist. The court cannot grant the new trial

after it has lost jurisdiction by appeal.
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Mr. Seasongood. That means 5 days.

Mr. Longsdorf. It might if it was added.

Mr. Seasongood. I thought Mr. Wechsler did not put in

any period. Did you? You simply said "the court may of its

own initiative grant a new trial"?

Mr. Wechsler. Yes, but I did not specifically move to

strike the words "for any reason for which it might have

granted a new trial on motion of a defendant." And the point

of the present remark is that perhaps that applies in the time

limited on motions by the defendant.

Mr. Longsdorf. I certainly do not think it does.

Mr. Waite. I do not see the reason why, if it might

grant on its own motion, that brings in the time limit.

0Mr. Youngquist. No. Now, I would like to know one

thing before we pass that.

Mr. Wechsler. Do you want the time limit in?

Mr. Crane. Aren't you going to make a great deal of con-

fusion if you are changing the times and the rules, when you

have got rules now that are operated in every court, and you

are going to change the times for operations in other courts.

You are going to get a hodgepodge.

Mr. Seasongood. Has not the court inherent power to set

0aside? It certainly has inherent power over its judgment.

Couldn't it set aside a verdict without any motion?

Mr. Crane. The state court cannot do it after the term

has expired. That is, a month.

Mr. Wechsler. If the court can do it on its own in-

itiative after the period prescribed for the making of the

motion, then I should think the court could invite a motion
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any time, and the rule, in time, would cease to be a juris-

dictional rule. I know that the cases under the present rule

have treated the time limit as a jurisdictional limitation,

and have not felt free to initiate motions outside of the

* time.

I think perhaps there is a real point in bringing in

through the back door what we have just ejected through the

front door.

Mr. Youngquist. If we provide that the court may do

this at any time before the time for an appeal has expired, or

appeal has been taken, that would take care of what I have in

mind.

Mr. Holtzoff. That really means 5 days.

Mr. Seasongood. Five days after judgment.

Mr. Youngquist. Wait a minute. I suppose we will change

this to "entry of verdict" as we did on the other rule, and the

time for appeal does not begin until the entry of judgment,

does it?

Mr. Holtzoff. No.

Mr. Youngquist. So that that would not mean the 5 days

after verdict that we are talking about here.

Mr. Seasongood. Have we settled that, that the judgment

* does not go on after that?

Mr. Medalie. We are assuming that there is an appeal in

all these cases. There might be no appeal.

Mr. Youngquist. I say, up to the time an appeal is

taken, or up until the time for taking the appeal has run?

Mr. Holtzoff. No, not after it has run, because if no

appeal is taken the district court would not have lost juris-
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diction to re-open the judgment.

Mr. Youngquist. Well, I want to limit it to that.

Mr. Holtzoff. Oh, I see.

Mr. Youngquist. And I suggest that as an amendment.

0 The Chairman. What is your amendment, Mr. Youngquist?

Mr. Youngquist. I guess we have already voted on Mr.

Wechsler's motion, so I move to reconsider it.

Mr. Wechsler. If I still had jurisdiction over the

motion I think I would withdraw it at this point.

The Chairman. All right, let us consider the motion

withdrawn.

Mr. Waite. May I suggest to Mr. Wechsler an amendment to

his motion, to make it read this way:

r"The court of its own initiative may order a new

trial at any time and for any reason for which it might

have granted a new trial on motion of defendant."

Mr. Seasongood. That would limit the time.

Mr. Waite. To one year. Yes, that is what I meant.

Mr. Wechsler. If it is still in order I would accept that

amendment.

The Chairman. Well, you have heard Mr. Waite's motion,

accepted by Mr. Wechsler. Any discussion?

Mr. Crane. What is the time? I have forgotten, we have

had so many different times, here.

The Chairman. One year.

Mr. Crane. One year?

Mr. Longsdorf. We have renewed the Supreme Court's 60

days.

The Chairman. On newly discovered evidence.
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I Mr. Crane. On this it is 60 days. We have got so much

time here I do not know what it is.

Mr. Seasongood. You cannot do that if an appeal has been

taken. He cannot grant a motion for nev trial if an appeal

has been taken, yet an appeal might have been taken within

this time within which he could file a motion on the ground of

newly discovered evidence.

Mr. Nedalie. I do not think any judge would ever think

of granting a motion for a new trial ofhis own initiative,

unless it got into the judges hand right after the trial,or

even durizg the trial somethlng has been troubling him.

Mr. 2easongood. That is right.

Mr. Pedalie. Now, if that is so, I think we can safely

follow the civil rule.of a 10-day limitation after entry of

judgment, subject of course' to the ease being taken away from

him by its going to the appellate court.

Mr. 14an. In that situation he could as a practical

matter suagest to counsel that this thing does trouble him,

and suggeit that he make the motion.

Mr. Dedalie. Yes.

Mr. Eoltzoff. I recall one case in Cleveland in the last

two or thzee years where the Judge was very much troubled by

0 what he ttought was the insufficiency of the evidence, and he

of his own motion without talking to counsel filed an order

setting a ide the verdict and granting a new trial, after the

10th day.

i Mr. Pedalie. You could put the 10-day limit here, all

right.

Mr. Boltzoff. I think the 10-day limitation is all right
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Mr. Medalie. I so move.

The Chairman. Now, is there a motion pending? I have

sort of lost track.

Mr. Pedalie. I think by common consent they have all

been with rawn.

Mr. Holtzoff. Mr. Waite had a motion.

Mr. aite. There was Mr. Wechsler's motion.

The Chairman. He has withdrawn it.

Mr. Waite. Then he renewed it, as I remember it, at my

suggestion,

Mr. Wechsler. I assigned it to you.

Mr. aite. I do not know what Mr. Medalie's motion is.

If he is asking Mr. Wechsler's motion I might be perfectly

* willing tc accept Mr. Medalie's.

Mr. edalie. Mymntion is that in conformity to the civil;

rule an order for a new trial may be made by a judge of his

own initiative within 10 days after the entry of the judgment.

Mr. Fobinson. Or in other words that leaves (d) just as lt

is, does It not?

Mr. aite. No.

The Chairman. It changes (d) from 3 days.

Mr. robinson. That is all.

Mr. Eeasongood. I do not want to be persnickity but the

rules pro ide an appeal has to be taken in 5 days.

Mr. Vedalie. Yes, but it may not be taken.

Mr. Eeasongood. But suppose it is taken?

Mr. Redalie. Subject to that.

Mr. Seasongood. Suppose it is taken? It has to be

taken in , days, and you are granting 10 days to the judge to
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grant a new trial, which cannot be.

Mr. Medalie. You are suggesting we make some provision

to meet it?

Mr. Seasongood. You must.

Mr. Medalie. That would kill the appeal, wouldn't it?

The Chairman. I would like this to be referred back to

the Reporter for further study.

Mr. Crane. I think so.

Mr. Seasongood. Second the motion.

Mr. Wechsler. Can an appeal be taken in 5 days if there

is a motion for new trial?

Mr. Medalie. No. There is no motion.

(The motion was AGREED TO.)

The Chairman. The motion to refer this back to the

Reporter has been passed.

Mr. Robinson. We are on Rule 60.

The Chairman. I think we have got to work out our time

table a little more carefully.

Mr. Dean. Mr. Chairman, in that connection I have got a

suggestion. If we are going to go through all the Criminal

Appeals matters, shouldn't 'there be some explanation, since

these rules were adopted such a short time ago, as to the

0necessity for changing these rules at this time, or any

portion of them, rather than taking it chronologically and

treating it as though we were the committee on criminal appeals

rules?

Mr. Holtzoff. There is only one feature in the criminal

appeals rules that is vitally different from the Civil Rules.

The other 14--a matter~sof detail. That is the presence of the
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bill of exceptions, which the Criminal Appeals Rules require,

and which the Civil Appeals Rules which came four years sub-

sequently abolished. It might be wise to abolish the bill of

exceptions in criminal cases.

The Chairman. I would like to make this suggestion, if

it is agreeable--that we take up Rules 60 and 61 and then

because some of our members have to leave this afternoon, that

we go from there to Rules 77 and following, which deal

specifically with matters within our reference, and then come

back and go into this other general situation and let Mr.

Robinson and Mr. Holtzoff outline the one or two vital changes

we want to have made, if the Court will agree.

Now, may we have Rule 60.

Mr. Robinson: "Rule 60. Relief from Judgment or Order."

Under the present federal law clerical mistakes in judg-

ments, orders, records, and the record generally may be cor-

rected by order nunc pro tunc. This rule is a little more ex-

plicit and adds that section (b). In fact both are based on

the civil rule as you see on the left. Section (b) of course

will require some re-wording if you wish to accept it at all.
or

As you know, mistake, inadvertence, surprise,/excusable

neglect generally are used for grounds of the motions to

relieve from judgment in civil cases, but I do not know of

any state statute in which those grounds are enumerated in

criminal cases. For example the New York statute, section

5 4 2--well, that will come up in the next rule. I do not know

of any state statute which would be comparable to 60-B.

I believe that is all I have to say.

The Chairman. Is there any question on (a)? If not,
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we will consider that as passed and go to the discussion of

(b).

Isn't (b) dangerous?

Mr. Longsdorf. I think so. It was dangerous in civil

0 cases in California, it was very dangerous, and it produced an

immense amount of litigation.

Mr. Waite. Would the Reporter mind giving me an illus-

tration of where (b) might apply? I cannot think of one.

Mr. Robinson. No, I have no illustration in mind. I

think (b) can go out.

Mr. Holtzoff. I can give you an illustration--a for-

feiture of a bail bond. This might apply.

Mr. Youngquist. That would be a forfeiture against

* the sureties?

Mr. Holtzoff. Yes, but that is part of the criminal pro-

ceeding.

The Chairman. The surety may not be in court when the

defendant is called.

Mr. Orfield. He might not be personally in court.

In respect to line 12, isn't 10 days too short a time?

I believe the civil rule says six months.

Mr. Longsdorf. It was 6 months in California, and that

* enlarged its mischievous capacity.

Owens
11:15
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Owens
fls
Pend.

1115am. The Chairman. All right. We will pass that. We will

9-ii-41
S.Ct.Ad. refer that back to the reporter.

Com.
Mr. Seasongood. Well, I do not want to be obnoxious.

The Chairman. You have not been obnoxious at all.

Mr. Seasongood. You let everything be corrected but you

do not want process to be corrected.

The Chairman. That does not refer to this,

Mr. Seasongood. No, that was a ways back. I was somewhat

vehement about not allowing process to be amended, and instead

you struck it out.

Mr. Wechsler. I think that at that time we agreed there

would be a general saving equivalent.

Mr. Robinson. We did permit amendment of process.

Mr. Holtzoff. The general statute of jeofails.

Mr. Seasongood. That was what I thought you should have,

a general jeofails.

Mr. Robinson. Line 13 and 14 state that VA motion under

-is subdivision does not affect the finality of a judgment or

suspend its operation.

Mr. Holtzoff. I think it may stay because suppose the

surety is paid and the executor asks for relief?

Mr. Medalie. How about fines levied against the estate?

Are they paid?

Mr. Holtzoff. They die with the person.

Mr. Medalie. I know that they are never collected.

Mr. Seasongood. I think it is all right to leave in "legal

representative," because you have some provision for taxing

the lawyer costs in certain cases.

The Chairman. Rule 61.
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Mr. Robinson. That is the harmless error rule. There are

two federal statutes under the accompanying civil rule, as you

see on the left: Title 28, Section 391 of the Judicial Code

deals with the harmless error where they grant new trials.

Title 18, Section 556 refers to harmless error in indictments

and presentments, and where there are defects of form.

The present federal law is:

"On the hearing of any appeal, certiorari, or

motion for a new trial, the court shall give judgment

after an examination of the entire record before the

court, without regard to technical errors, defects, or

exceptions which do not affect the substantial rights of

the parties."

That is Title 28, Section 391 of the U. S. Code.

Title 18, Section 556, states:

"No indictment shall be deemed insufficient, nor shall

the trial, judgment, or other proceeding be deemed insuf-

ficient by reason of any defect or imperfection in matter

of form only which shall not tend to the prejudice of the

defendant."

A comparable state statute is Section 542 of the New York

Code of Criminal Proceedings, which provides that the court must

give judgment without regard to technical errors, defects, or

exceptions which do not affect the substantial rights of the

parties.

Mr. Crane. And it is a very important and very useful

section because so many cases are affirmed by citing that

section.

Mr. Youngquist. Does this cover technical defects in the
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written accusation, too?

Mr. Dean. Apparently not.

Mr. Youngquist. I doubt that it does.

Mr. Robinson. If the court sustains or if the court

overrules a demurrer, or whatever his motion is, to attack

the sufficiency of a written accusation, it would seem that

this section would not be subject to reversal, but that would

not help on your question.

Mr. Youngquist. No.

Mr. Robinson. You think that should be out, Mr.Yonngquist?

Mr. Youngquist. Yes, I do.

The Chairman. Is that generally agreed?

Mr. Robinson. I might say that Rule 61 or, as described

here, the harmless error rule, will incorporate the provisions

of the two federal statutes and the New York statute.

The Chairman. Any further suggestions on Rule 61?

(There was no response.)

The Chairman. May we turn now to Rule 77, leaving these

intervening rules dealing with appeals alone, until we dispose

of what is clearly within our jurisdiction.

RULE 77

Mr. Robinson. Of course, in subsection (b) there you have

also the question that in all criminal proceedings the accused

shall be entitled to the right of public trial. That has to be

kept in mind always. That is set out at the bottom of the

page to the left of Rule 77.

In (c) you observe that Rule 77 is substantially the
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difficult for us to see that there is any distinction between

civil and criminal cases so far as the district courts and

clerks are concerned. That is that under (a) the courts are

kept always open; under (b), hearings in chambers, with the

caveat mentioned in regard to the exception.

Then clerk's office and orders by the clerk under (c),

and notice of orders or judgmentsunder (d).

Mr. Holtzoff. I would like to say a word about (d).

Mr. Medalie. Before you get to (d), I would like to say

something about (c).

Mr. Seasongood. Well, before you get to (c), I want to

say something about (b). Why say "so far as convenient in

a regular courtroom"? Trials should be public and should be

in a courtroom. Otherwise that would be contrary to the

Constitution.

Mr. Holtzoff. No. Under our juvenile delinquency act

we hold hearings in chambers, and that is preferable when

carrying out these juvenile delinquency cases.

Mr. Youngquist. That is correct.

Mr. Holtzoff. Yes, that is correct.

Mr. Medalie. That is not subject to these rules?

Mr. Holtzoff. They will be, I presume.

Mr. Medalie. They should not be. Doesn't that act make

special provisions for these things?

Mr. Holtzoff. It does, but I think this is one of the

subjects that we have not covered here as yet. Perhaps it

would have to be one of the matters that will be covered later.
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Mr. Medalie. That act provides for hearings in chambers,

does it not?

Mr. Holtzoff. Yes, it does.

Mr. Medalie. Then we could say nothing in these rules that

affects the juvenile delinquency act.

Mr. Seasongood. According to this, they may not be in

the courtroom?

Mr. Youngquist. The courthouse may burn down. That is

possible.

Mr. Seasongood. This refers to a matter of convenience.

The Chairman. I am reminded of the Hall-Mills trial where

they brought the pig woman down into court and put her on a

stretcher. She was on the stretcher and testified for two or

0three days. However, they were not sure that they could get

her there, and they contemplated holding trial and taking her

testimony in the hospital.

Isn't that proper under this constitutional provision?

Mr. Youngquist. If the jury is present.

The Chairman. With the jury and the judge.

Mr. Youngquist. I think it is proper.

Mr. Wechsler. Wouldn't that be made by the deposition

provision?

Mr. Holtzoff. In a certain town in Connecticut they hold

court in the town hall, in the common council room. That is not

a regular courtroom.

Mr. Medalie. I just reminded Judge Crane of a case in

1938 in Albany where the court, the jury, and the attorneys

went to the hotel to get the testimony of a man who was in bed

who said he had pneumonia, which he did not have.
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TheChairman. I think you have to have that exception

clause.

Mr. Seasongood. I don't think "so far as convenient"

is the way to express it.

Mr. Dean. Do we need any provision that it be in the

regular court? Wouldn't it be enough to say that it shall be

conducted in open court?

Mr. Crane. That is much better.

Mr. Wechsler. Why should this be limited to trials? Do

not pleas, arraignments, and hearings and the other things that

happen in criminal cases have to be conducted in open court?

Mr. Medalie. No. Suppose you come in at 4 o'clock in

the afternoon with your defendant and arrange for the pleading:

couldn't you arraign him before the judge in his chambers and

then immediately walk out? Why should the judge have to take

the elevator and go down to the courtroom and have the janitor

open up the courtroom and just waste a lot of time? What is

the need of doing all that?

Mr. Wechabr. I should assume that in that situatLon it

is done at the defendant's initiative, but there could be

situations where that is not the case.

Mr. Medalie. Suppose the judge is in one part of the

district and the court is not in session and the defendant has

been arrested? Then the district attorney wants the arraign-

ment and the defendant would not have any objection to being

arraigned where he finds the judge. He should be arraigned

wherever the judge is found. Why should everything be held up

until the judge takes a trip to the courthouse?

Mr. Wechsler. Suppose a defendant is in custody and the



791

b7

orosecutor wants to avoid publicity with respect to arraignment?

They bring the defendant to the judge's house and arraign him

there. Then he goes back to a place of detention and there is

no witness to the incident. Is that a practice that should be

encouraged?

Mr. Medalie. Well, the abuse of it should not be, but I

think you should trust the judges to take care of that.

The Chairman. Aren't there quite a certain number of

cases often on the equity side where you have to get the judge

at his home occasionally? Aren't there corresponding matters

in criminal cases?

Mr. Medalie. Yes, fixing bail.

Mr. Longsdorf. And habeas corpus.

Mr. Holtzoff. And frequently argument on motions.

Mr. Dean. That is often done.

The Chairman. Have we dispensed with (b)?

Mr. Seasongood. This says that all these other acts may

be done within or without the district. Are there any other

acts which shouldbe done out of the district?

Mr. Medalie. This is what often happens: A judge comes

from one district and sits in another. He has had his trial

and gone home; then there are motions. It is easier for the0
lawyers to go and see the judge than for the judge to come in

and see the lawyers.

Mr. Youngquist. Or send it to the judge.

Mr. Seasongood. Or send a bill of exceptions to him.

Mr. Medalie. The judge having tried a case in June has

gone off on his vacation from New York to Vermont or Yellowstone
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Park. In that case it should be possible.

Mr. Ioltzoff. Then you have the situation of one judge

in a district.

Mr. Seasongood. I agree that it isdesirable that there

should be a lot of things that he could do, but I am just

raising some of the questions because it says here "all other

acts or proceedings."

Mr. Wechsler. How about sentences?

Mr. Holtzoff. That is part of the trial.

Mr. Wechsler. No, I do not think it is; it is the

pronouncement of judgment.

The Chairman. Then again you may have the situation

where a man may be designated as judge in two districts. You

have to give him this power unless you get him going back and

forth a lot.

Mr. Seasongood. There is no question about the power,

but to say so broadly that all other acts or proceedings may

be done outside the district is something I question.

The Chairman. How about sentences?

Mr. Seasongood. They should be had in the district.

The Chairman. They should be had in the district.

Mr. Crane. Yes. They should be had in the courthouse.

I cannot imagine a judge sentencing a man except in a public

c ourtroom.

Mr. Robinson. How about inserting the clause "all pro-

ceedings which require the attendance of the defendant shall

be conducted" and so on?

Mr. Holtzoff. I think it is a good solution.
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Mr. Longsdorf. It sounds good.

Mr. Crane. How does that read, Mr. Chairman?

The Chairman. "All trials upon the merits and all

proceedings which require the attendance of the defendant."

Mr. Wechsler. We do not need "trials upon the merits."

Mr. Robinson. Maybe not, but don't you think it is a

good idea to state that?

Mr. Holtzoff. How are you changing this?

The Chairman. "All trials upon the merits and all other

proceedings which require the attendance of the defendat."

Mr. Robinson. "Shall be conducted."

The Chairman. "Shall be conducted in open court."

Anything further on (b)?

Mr. Robinson. I think 11, 12, and 13 are safe. We hav

not been able to find any objection to that.

Mr. Holtzoff. I do not think any objection has been

made to this amendment which you have just adopted.

Mr. Orfiell. What do you mean by the rule "on the merits"?

Mr. Holtzoff. I do not think you need that at all.

The Chairman. Isn't that meant to eliminate motions?

Mr. Seasongood. What about a trial?

Mr. Holtzoff. Or former jeopardy.

Mr. Crane. It says "all trials."

Mr. Wechsler. I think it was intended to mean defaults

in the case of the civil rules.

Mr. Medalie. I think you are safe there.

The Chairman. Anything on (c)?

Mr. Robinson. Line 18 sounds a little strange in criminal
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proceedings. If you have suggestions for modifying it I

would be glad to have them.

Mr. Holtzoff. Line 18 should be changed. There is no

final process to enforce and execute judgments.

Mr. Medalie. What about commitments?

Mr. Holtzoff. We use judgment and commitment.

Mr. Medalie. You mean that is a matter of just routine?

Mr. Holtzoff. Yes.

Mr. Dean. They may not use it next year. That is

possible.

Mr. Holtzoff. I suppose it is all right, then.

The Chairman. We come to (d).

Mr. Holtzoff. I have a question on (d). I do not think

it is applicable to criminal cases. We do not now serve judg-

ments, and 1 hope that we will not change the practice.

Mr. Medalie. They do not serve orders, either.

Mr. iHoltzoff. I move to strike out (d).

Mr. Medalie. Yes. I second the motion.

The Chairman. All those in favor of the motion say aye.

(There was a chorus ofayes.)

The Chairman. No.

(There was no response.)

3 The Chairman. It is carried.

Mr. Robinson. It is possible to draw an alternate draft.

The Chairman. We are not heartless on the reporter,

because, as you remember, he expressed the idea in advance at

the opening of the hearings that he put in there many things

to bring them to our attention.
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Mr. Longsdorf. If it is in order to entertain a motion

at this time, or perhaps a suggestion is enough, that the

reporter in the course of his studies in recasting any of

these suggestions or sections feels that an alternative would

be appropriate or desirable--and of course it will be passed

on again--but it would be understood that he has the authority

of' the committee to do that. Even though it is specifically

left cut, he may submit an alternative.

The Chairman. Yes. We are violating pretty nearly

every rule of parliamentary law, or will before the motion

to adjourn is made.

Mr. Longsdorf. I think we have done so.

The Chairman. Rule 78.

alULZ 780

iAdr. hedalie. With reference to the last part, lines 10

and 11, why impose on the judge the need for having a written

statement of the reasons in support and opposition uless he

wants it?

Mr. IRobinson. Yes.

Ledalie . •e k<ows wh<&tLie, he wants U

Er. Youngquist. I cannot quite hear you, Mr. Medalie.

Kr. hedalie. You see in Ullns TO and 11 "oder' for the

submission and determination of motions without or&J. hnartrg

upon brLef written, statements of rea•,ons in support and

opposition." The judge may make provision upon brief wrItLen

statements of the reasons in supoort and opposittoq. The

ju.&Se may not rneed them.
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The Chairman. The practical reason for that i, this,

tnat in some d 7stricLB; in connection with the c:ivii rul].s

the lawyers feel that the judges are Lmposing on them in

requiring them. 'This was put In the civil Pules, as I recall

It, to give the judSe a little bit of support from the Suprerme

Court in saying to the lawyers, "You have to submit a memo-

randdum.

•r. Medali,. But suppose the judge does not want "t?

The Chairman. he does not have to have it then, but iR

Sives him a little backing.

Mr. Nedalie. Some of the districts may want to hav a._

special rule for a certain class of lawyers.

Mr. Youngquist. "ila make provision by rule or order."

Mr. Medalie. As I understand this paragraph, the court

may make provision by rule without oral hearing.

Mr. Youngquist. By rule or order. He does not have to

make a rule.

Mr. Medalie. That is all right, but having done that,

why do we say that the judge can do that only if there is a

brief written statement of the reasons in support and opposition?

He may not require it. You can say that he can make an order

only if he has a brief written statement in support or

oppos ition.

The Chairman. He can give an oval hearing.

Lr. Medalie. No. This says "without oral hearing."

It says here "upon brief written statements in support and

opposition." he may not require them.

Mr. Dean. He may want an oral hearing without a memo-

randum and he may want neither.
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Mr. Medalie. Why tell the judge he has to have an oral

hearing?

Mr. Longsdorf. Then without a hearing.

Mr. Medalie. Why say anything about it?

The Chairman. We cannot dispense with both the oral

argument and with the memorandum without deleting the rights

of the defendant,can we? He has got to listen to oral argu-

ment or read a written memorandum.

Hr. Seasongood. I do not see why you want this rule.

I think the judge is better off if you get up and make your

oral argument. Some may take five days and then you take six

days for your reply and then it sometimes runs on into many

weeks instead of getting up and making your argument right

*there.

Mr. Crane. I think there is something in that. I do not

think a judge should require by order that matters be submitted

to him without a chance to see them and have them explain their

points.

Some appellate courts throughout the country are dead

set against hearing oral argument, and they always make a

mistake by not doing it, because I think that the purpose of

the court is to be seen as well as to be heard; to listen and

*hear the arguments.

Personally I do not like the idea myself that all a judge

has to do is a lot of paper work and that he can do it all by

himself. I think the tendency should be the other way around.

This idea that you have not got the time is just so much bunk

in many cases, although not in all, of course. I think that

when lawyers want to preseat a matter orally they should have
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the right to do so.

Mr. Medalie. Then you draw away from the practice in

civil cases, in New York County, for example.

Mr. Crane. That is just an abuse.

Mr. liedalie. The lawyers are satisfied with it.

Mr. Crane. No.

Mr. Medalie. They do not want to make oral argument.

Mr. Crane. They are scared to death of the judges.

Mr. Holtzoff. I am wondering whether we need Rule 78

at all.

Mr. Youngquist. That is right.

Mr. Holtzoff. I doubt whether we need it in criminal

proceedings. In civil cases it is desirable to have motion

days because your case may be pending over a period of six

months or a year; but in criminal cases there are very few

motions and you can dispose of them quickly.

Mr. Medalie. There may be few motions in each case, but

there are always a number of motions in connection with a

criminal calendar. You will probably have a large number of

motions. If you have a criminal calendar say of 200 cases in

the district and if the court is in session at least one day

a week, you will have a long calendar of motions.

Mr. Holtzoff. But you have in mind the Southern District.

of New York. On the other hand you take the country court

where indictments are found today and trials commence tomorrow.

Then there is no opportunity for a motion day.

The Chairman. There is no problem there because your judge

has to have his civil motions taken care of, and he can combine
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them with the criminal motions.

Mr. Holtzoff. There would not be the interval between

the indictment and the trial in country places that there is

in the large cities.

Mr. Medalie. Whatabout cases where there is such an

interval, even in sparsely populated districts?

Mr. Holtzoff. Well, I do not see any harm in it.

Mr. Youngquist. I do not think we need it.

Mr. Dean. I move we strike it out.

Mr. Medalie. I second the motion.

Mr. Longsdorf. Why doesn't Rule 83 cover it?
/

Mr. Holtzoff. I think It does.

Mr. Wechsler. 83 providescnly for local rule.

The Chairman. The motion is that Rule 78 be eliminated.

All those in favor of the motion say aye.

(There was a chorus of ayes.)

The Chairman. Opposed.

(There was no response.)

The Chairman. The motion is carried.

Rule 79.

RULE 79

0Mr. Robinson. I would like to ask the committee at this

point to hear Mr. Tolman with regard to the assistance that

the committee may have from the Administrative Office and

some others who are keeping in touch with these matters. I

think it would be of great advantage to the committee to hear

from Mr. Tolman.

The Chairman. Yes.
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Mr. Tolman. I would like to have the permission of the

committee to consult with perhaps some of the clerks of the

court and with Mr. Chandler on the advisability of this rule

dealing with the criminal docket and with the criminal order

book.

We have had a great deal of trouble with this order book,

as it is provided for in Civil Rule 79. There seems to be

very little practical reason for keeping that book, because it

is a very expensive thing. You have photostatic machines and

make copies of the several orders, and they run into quite an

expense with respect to the machines and the photostatic work.

The orders are kept by the clerk and there is a tremendous

amount of time taken up with it and it is quite expensive.

I think that the Administrative Office is hopeful that

some time they can persuade the Supreme Court to take out

79(b), and I think it would be unfortunate to put in a similar

provision for criminal cases without considering the matter

very carefully.

In other words, we are asking that we be allowed to con-

sult about it and consider the present rule and make some

suggestions on the subject.

Mr. Youngquist. I make that motion.

Mr. Seasongood. I second it.

The Chairman. Those in favor of the motion say aye.

(There was a chorus of ayes.)

Mr. Holtzoff. I would like to call attention to a minor

point in line 479(a) and suggest that instead of providing for

the Attorney General that it now should be the director of the
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Administrative Office, because the civil rules say the

"Attorney General" because the civil rules were adopted before

the director's office was established.

Mr. Medalie. It should not be the attorney for one party.

Mr. Holtzoff. That is one reason why the Administrative

Office was established.

The Chairman. The words "Attorney General" come out

and substitute "'Director of the Administrative Office".

Mr. Holtzoff. I thinkthe last sentence on that page

should come out in view of the action which was taken yesterday

on the demands for a jury trial.

Mr. Medalie. May I ask whether there is any uniformity

*at all in the keeping of records in criminal courts in the

various districts?

Mr. Tolman. I think not. I think there is no uniformity.

Mr. Medalie. I do not have any doubt fromwhat I have

seen in the Southern District that they have simply continued

the system they started when there was no criminal business.

Mr. Tolman. That is correct. The dockets in our criminal

6 cases particularly are very difficult to understand. On visits

of our representatives of the Administrative Office which they

*make to the courts they try to find out what the state of the

court dockets is and examine the book entries. Our experience

has been that they give you practically no information at all.

You can find out very little from them.

Mr. Medalie. We keep it as it is and put it in the

appeal book and let the Circuit Court of Appeals guess what

it is.
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Mr. Youngquist. That last sentence that Mr. Holtzoff

referred to should be changed to this effect: "that if the

jury is waived" and so on.

40Mr. Seasongood. I think that when any criminal procedure

case is to be tried the clerk shall enter the word "jury"

on it.

The Chairman. Isn't that excluding the normal whereas

you might put it in the reverse? Say it where the jury is

waived.

Mr. Seasongood. I think they like to have all the jury

cases noted stating that it is a jury case.

Mr. Holtzoff. The nonjury case is the exception. It is

assumed that they are all jury cases.

Mr. Seasongood. That is what I had in mind.

Mr. Medalie. May I ask whether or not anybody has

developed expertness like an accountant in relation to the

keeping of court records? It is my impression that the matter

of court records is something that is important, and the method

of keeping them is just archaic and something carried over

from the time they started it around 1850, or whenever they

did. They continue the same method without any attempt being

made to develop a scientific system.

Mr. Tolman. I think that is so, until very recent years.

The Administrative Office requested the Bureau of the Budget

to call upon some representative clerk's offices. This was

last year. As a result of that the representatives of the

Bureau of the Budget have made a careful study of the filing

systems and of the docket systems and the methods of reproducing
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records and have made a careful report.

One of the suggestions was the use of microfilm instead

of the great bulky files for keeping those records. The

Administrative Office will give careful consideration to that.

It is to be brought up also at the Judicial Conference and we

will be able to do a great deal toward improving that parti-

cular thing.

However, you are correct: There has been no scientific

study at all.

Mr. Medalie. Have any of these scientific societies like

public accountants been consulted?

Mr. Tolman. No.

Mr. Medalie. I think that would be helpful. They have

a better idea of how to organize matters of that sort than a

great many other people, being experts in that line.

Mr. Tolman. That is a good idea.

Mr. Youngquist. I would suggest that we leave in these

rules these matters just as wide open as we can, because in

time the Administrative Office will have this nicely worked out.

Mr. Robinson. In that connection I would like to know

whether the committee would extend the same invitation to

authorizing the reporter to receive from Mr. Chandler and the

Administrative Office his assistance with reference to

probation and other matters coming under his particular office.

111r. Youngquist. I so move.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor of the motion say aye.

(There was a chorus of ayes.)

The Chairman. Shall we leave this last sentence to be
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worked out by Mr. Robinson?

(There was no response.)

The Chairman. Rule 80.

RULE 80

The Chairman. I will ask Mr . Robinson to tell us the

status of this, if he will.

Mr. Robinson. The rule as drafted follows the rule on

the left-hand page in the civil rules.)

hr. Medalic. I would like to say something about this

rule. There are no official stenographers in the federal

courts. They have a system as in the Southern District of

New York in which they make a contract with a company of

public stenographers. The district attorney never orders the

minutes. If the defendant orders them, the defendant pays a

flat rate, but the district attorney gets a copy for nothing

at my expense.

Mr. Youngquist. For nothing?

iMr. Medalic. For nothing. It is a contract, but I

really pay for it. I hesitate to say it about a government

agency, but i think it is a racket.

Mr. Youngquist. So do I.

Mr. Ioltzoff. I think there is a good deal of error about

Mr. Medalie's statement. For many years we have had a contract

for official reporters in the Southern District. 7e get all

copies of the transcript frec. The reason why the group of

official reporters was glad to make that particular arrangement

with the Department of Justice is that they have the privilege

of coming into the court and taking the testimony and selling



copie: to counsel. In accordance with that system the

govcrnment gects its transcript free.
lir. Yo-n-cu.st. •T•t u .... rin the governmcnt.

cr. Lkeda!ic. I signed the contract as UnIted States

.trn.y ach , ycar a in office. I may say that they

could not have done this, this business, on any other basis,
in view of the governm~rnt's (xtortion. 7 am not blamilg them.

vlr. lioltzoff. In bhe.s days w-hn we ar. talking dbout

saving the taxpayers' laonel--

.v>. Youngqui.t. (inter'psin Who. . ! S

kvi.i ±ouitzoff. You cannot condeimn the Depart,.'ent of

Justice.

lir. i4'edaiie,. it is not the jDol-arLment's fault a, all. You

6o not just geeL Lht_ )ppX'idor&tion. YOu should get a.n applropria-

lIon which would have soIe rielationshipj to the GigniLy of

d<,.rn courts r•<-se:nting the greatesu country In the woKid.

hir. holbzoff. I agree withi jou thut we should have salaýied

official ntopoteirs ifn oui. federal courts as we have in the state

So U .1 lhoweveir, that wuould take legislatin to take care 0 1

that. Piy understanding is that it is receiving the attention

of the Administrat ivc Office.
ir. hedalie. I suggest that you get an appropriLation now

whik the speanding is good.

4r. Holtzoff. We have to get legislation to establish the

office of official re-orLEi..

hrI. Crane. What is this? You do not pay these reportes

anything and they have the privilege to take hearings other

than coiminal? Is that the situation?

Mr. holtzoff. iNo, the situation is this: Ther'e are, no
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offial reorters in any of the f.deral courts. We make

the, oarties get their own reporters. The result is that in

nou3t dUsb.sLChts criminal trials are not reported at all except

when you get a defendant who can hire a reporter.

so far as the goverfnmant is concerned it makes a contract

in every district with a reporter or a firm of reporters to

report those cases which the government wants reportcd.

In the Southern District of New York, because of the

volume of business, the form of contract is very advantageous

to the gover:anment. They require the reporter to report every

case whether anyone orders the transor lt or not. Then the

government can always get its transcript free. Counsel for

the defendant when they order a copy have to pay for it.

Mr. Medalie. The government does not get anything that

the defendant does not order or which the adverse party does

not order?

The Chairman. There are no transcripts except on order

by the defendant.

Mr. Medalie. With one exception that they make a trans-

cript any time the judge wants it, but they do a lot of grumbling

and feel that they are imposed upon, without paying for it.

The Chairman. In my district the parties pay the reporter

a per diem in addition to paying for thetranscript.

Mr. Medalie. You can bring anybody In jou please in many

districts.

Mr. Crane. You have these reporters in civil litigation?

Mr. Holtzoff. In civil litigation the parties will make

arrangements with the reporter.

Mr. Crane. And he takes the testimony before the judge in
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the civil litigation?

hr. Holtzoff. Well, this contract requires that these

reporters take all criminal cases whether the party orders the

transcript or not, but in most districts you do not have such

contracts because the volume of business does not amount to

very much.

Mr. Crane. I mean in civil cases. There are reporters to

take civil cases?

Mr. Holtzoff. The parties have to pay the reporter and

they make their own arrangements.

Mr. Crane. They do?

Mr. Holtzoff. Yes.

Mr. Crane. Good heavens!

Mr. Seasongood. Isn't it a question rather that there

should be a stenographic reporter of all criminal proceedings

and that a transcript should be made available to the defendant

in some way by being taxed as part of the costs? I think it is

most unfair to have this sort of thing. You get some poor

fellow and the judge has complete liberty to say what is in

his mind, and it is one of those things where the man has no

remedy.

Mr. Crane. May I ask whether there is any money for this?

Mr. Youngquist. Well, he does not recover his costs.

Mr. Medalie. He does not.

hir. Holtzoff. Here is what happens: for instance, ii the

Southern District of New York there are a large number of trials

which are not reported. The result is tha there is no oppor-

tunity for appeal except on matters which appear of record. In
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many cases which are reported the defendant appeals in forma

pauperis. He is able to get the transcript.

We often get requests from defense counsel toe-ea 4f we

cannot do anything about it. At times we used to order a

transcript for the government and then furnish it to the

defendant so that he could appeal. However, the Controaler

General has ruled that we cannot do it. So we are in a

difficult position as to that. I think it is a subject that

calls for legislation.

Mr. Crane. Yes. You should not let the thing go by with-

out saying something about it.

Mr. Holtzoff. The subject requires legislation.

Mr. Seasongood. Why shouldn't it be reported by a steno-

grapher designated by the court and taxed as part of the costs?

Mr. Medalie. You have a difficulty there.

Mr. Holtzoff. You cannot do that.

Mr. Medalie. In districts in large cities such as New

York and Philadelphia before they start an important criminal

trial there is a discussion in advance of the trial. The court

asks counsel for the defendant, "Are you getting a reporter?"

Then you go out and get bids as cheaply as you can and

bring in your own reporter.

@8 Mr. Crane. My God! What a situation!

Mr. Seasongood. I do not think you should have a situa-

tion like that. 14lybe they may bring in a defendant's reporter.

The court should have the control over that situation as to

who shall report the case.

Mr. Crane. I think he should be an official.

Mr. Holtzoff. Yes. That would take legislation.
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Mr. Seasongood. In our court the court designates a

reporter to take all cases and charges $4 a day per diem for

each person for attendance and a certain amount for transcript.

Mr. Holtzoff. I do not think thatthe Supreme Court would

pass a rule requiring the government to hire official reporters.

It takes legislation to do that.

Mr. Seasongood. The court designates someone to take all

civil cases.

The Chairman. Isn't this a matter that we should submit

to the reporter and ask him to confer with Mr. Chandler and

others in connection with the other rules and then come back

with a rule?

Mr. Seasongood. I am only suggesting to the committee

owhether it is desirable for all cases to be reported and by

request to be transcribed and that the defendant be given a

copy to be taxed as part of the cost. I think that would be

helpful.

Mr. Dean. I think that would be helpful, but whether we

canaccomplish it or not, I don't know.

1,r. Medalie. As a matter of fact, if there were a rule

on it prescribing official reporters theControler General would

have to change his rule. Under the present rule there is no

0obligation on the part of the government.

Mr. Youngquist. I would not say that all of the testimony

should be taken down. Wouldn't it be enough in only those

cases which were taken at the request of either party? In a

good many cases it may not be necessary.

Mr. Seasongood. In a great many cases defendants do not

i



810

b26

1 have any 1awyers. What is the harm of having it taken down?

1 The court stenographer is there when the court is in session,

and he can just as easily take it down. You do not have to

write it up unless there is a-request that it be written up.

The Chairman. Mr. Tolman tells me that it is on the

agenda and will come up for discussion two weeks hence. Perhapý

the reporter can get some light for us from that and confer

with Mr. Chandler and come back with a rule.

Your notion is, Mr. Seasongood, that it be the sense of

the committee that all criminal proceedings be reported by

an official reporter?

Mr. Seasongood. A reporter named by the court and that

the defend t on request be furnished a transcript to be paid

for as a part of the cost.

Mr. Melalle. I oppose the last part.

Mr. Seesongood. Suppose you are a poor man who cannot

afford to biy a transcript and yet not be in forma pauperis.

Mr. Holtzofr says that if he is not in forma pauperis, he does

not get a transcript. He cannot appeal without a transcript.

Mr. Medalie. There is a different question after a trial

h" been concluded.. In many trials lawyers do not order a

transcript of the testimony. As far as I am concerned I will

not try a c se unless the client is able to pay for a transcript

of all the minutes, because I realize the handicap I am under

in not havin it every night to use.

The Cbiirman. You are referring to day copy.

Mr. Me alie. Yes. Your provision refers to the run of

trials and furnishing that copy.

Mr. Se songood. No. I mean that he takes it down every
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day and then if the defendant wants it for his appeal and

presents the matter to the court he should have the right to

have it written up and have it taxed as costs.

Mr. Holtzoff. That is a part of the costs? That does

not mean anything as far as the government is concerned,

because costs are hardly ever collected from a defendant.

Mr. Seasongood. Can't we collect from the government?

Mr. Holtzoff. We cannot collect that from the defendant.

Mr. Youngquist. There is no provision for taxing costs

9 against the government.

Mr. Holtzoff. If you provide for that, it is going pretty

far to provide that the defendant may demand copies of the

minutes. I think that if he does not have enough money to

pay for the minutes he should have them or make a showing and

give a reason to the judge why he wants them.

Ivr. 3easongood. That is enough.

Mr. Wechsler. If he wants to appeal, that is enough.

Dir. Holtzoff. Yes, if he is asking for an appeal, but

I do not think he should be allowed to ask for the minutes as

a memento.

Mr. Longsdorf. I do not think he should have it even if

he wants to appeal, unless he pays for it, without showing the

0probability that he will be successful on appeal or that he

has an exceedingly good chance of success.

Mr. Seasongood. I do not think you could show that to

the judge.

hr. Crane. I think you are getting toward a situation

in the United States with our increase in litigation and getting

so close together that we are really all one. I think we have
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got to get a system such as exists in New York of stenographers

paid a salary, proportionate, of course, to the costs of'

living in the particular locality and the amount of work.

Then anybody who wants the minutes pays for them.

In New York he pays for them except in murder cases where

the penalty is death. In that case the government pays for

everything by furnishing him with a copy of the minutes. That

is only' in murder cases in the first degree. They get the

stenographer's minutes of all the testimony. As I say, that

is only in murder in the first degree. In other cases the

stenographer takes down everything and makes a complete

record. Why shouldn't they have a complete record?

They can afford to pay the man at the top; then they

can afford to pay the reporter. They can afford to pay the

reporter as well as thoy can afford anything else, and some-

times the reporter is ten times more important than the man

at the top.

I do not say that this has to come right away, but I think

that we should recognize that something like this is necessary.

You are going to get more and more of this, because centraliza-

tion is bound to come and to get greater and greater, whether

you like it or not.

The Chairman. Then i think it is the sense of the committee

that we have reporters.

ihr. Seasongooi. That it be the sense of the committee

that all criminal proceedings shall be reported stcnographlcallý'

and further that there be a provision for furnishing transcript

to the defendant.
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iMr. Longsdorf. Before we leave this rule, I should like

to ask Ivir. hioitzoff an embarrassing question. It is an

embarxassing question because of the prime question.

Is an official reporter appointed under authority or

the civil rules an official reort-r in crminai casee.,

,ijr. T InIt•- ,.. Wfll, in a good man= districts, under

th•e civil rules, there is a-,on-,tnd an official rorter.

The c:)u,' selects the e orter ienst-ead I)f te" rt -- .g it.

iThwever, the 1Prties p,,ay for the transcript.

1,1r. A.LonE;do rf . TJ.he of c.lchar,.acter ofi the rep-orter.

as in civil cases is d'S , _t ingui 512 fro ci n He iIT-

<'7c tal .. .. cfr- the court?

Ely z. ho tzr)ff , hp, ts ao ot'icLal rermoter 1 the,

1uJ& -ri c iVl t1Ca-.
ju(I• cn anv~ caf•tl.

S*. ongsdoyrf. j'f'h ;a xr•,ou hav•- tifl ,•,.toa l telor~e r, ,

a !e ChairTman. so..

.o.i-tzoff. "o. It oc ~ rit mPe.n v(r1 much 1ecuse the(

OaJ (, LCeS• , 1t ! 03 S, floQ the ccor iA'o .0~

i Yr. Yo t g-n.i jit. t Does that mean that the court eic.: th-

a ln an( Tie tak(ýs it down ".oi citvj 'l cases ", - Ls CTix"- ?

i''•. Se•,asongc(•o . .LIIF c~o~i,~ pxr,--: turably w¢ ii.l pick & cerucE -

te;nt -i, r ott--r. T. 1e Sett s ma7 reýi :. wOiT.o0 , wl ) -1.4S E .... riKo

eLf lýhe SroTn t1-,! :a•ri, e s.

"*i -CIC In ic~ascs ' uis (ow iri &:ansas

the r i y .en ai)poLnte, wirupr the c-vi I ru-, Ihe-:re

-was a queston r:e, d with re soct Ito that re iIrte Lr•r Tn
'A 4p

iawr.Jot. a cr'nLrani" . ...c .... e wncther"• or not; he was an off. ',.cial reroorter .
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fls. Mr. Holtzoff. That happens as a matter of convenience that
b

Cyl. the official reporter in civil cases will also report criminal
10.
re- cases*
porter.

Mr. Longsdorf. But appointed under the authority of the

civil rules.

Mr. Holtzoff. Yes.

The Chairman. Well, we know the sentiment of the com-

mitt7e.Rule 81, gentlemen.

RULE 81

Mr. Robinson. This rule is tentative.

Mr. Crane. Excuse me, Mr. Chairman. It is necessary that

I leave now. I am very glad to have met all of you gentlemen.

The Chairman. What about this scire facias?

Mr. Robinson. In working in this Rule 81 it has applica-

bility to the civil rules provision. We put it in just for

that with the consideration of possibly striking it.

Mr. Holtzoff. Scire facias is used in criminal cases for

the purpose of forfeiture of bail bonds.

Mr. Medalie. That is the only use.

Mr. £.ongsdorf. It is abolished in the civil rules.

Mr. Holtzoff. In some districts they enforce bail bonds

in civil cases; in other districts it is regarded as a part of

the criminal proceeding.

Mr. Orfield. There is a Supreme Court case calling it a

criminal proceeding.

Mr. Wechsler. I would think that in a procedure to for-

feit bond that such is a civil proceeding. I think that is one

instance where I would be prepared to make a positive judgment
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and say that it is a civil one.

Mr. Holtzoff. There is one advantage in the writ of

scire facias. It is a summary proceeding and you do not have

to bring suit on the bond. It brings the bondsman in and if

he does not come in you forfeit the bond summarily.

Mr. Medalie. You have got to have a section on bail.

Mr. Holtzoff. Yes.

Mr. Medalie. That would supersede it.

Mr. Seasongood. Did the Supreme Court say it was criminal?

Mr. Orfield. They called it such forty or fifty years ago.

Mr. Youngquist. Then I do not see why we should say it is

civil.

Mr. Robinson. Do you want to delete mandamus?

Mr. Holtzoff. The civil rules delete mandamus.

Mr. Robinson. The civil rules do abolish it. Do we want

mandamus in the criminal rules?

Mr. Medalie. The only mandamus I know of in connection

with a criminal case is a mandamus from the circuit court of

appeals to the district court to try a case or dispose of it.

You cannot get a trial and you want to get the trial or the

alternative, which in your case is a dismissal of the proceedings

because the district attorney does not want to try the case.

Mr. Seasongood. Is that a mandamus?

Mr. Medalie. It orders the district court to try the case

or dismiss it.

Mr. Youngquist. They did that in the Madison Oil case.

Mr. Seasongood. It is a civil proceeding.

Mr. Robinson. It is a question whether the abolition of

the mandamus by the civil rules is a matter which we must consider.
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Mr. Waite. Why should we say anything about it at all?

I think it is wise to strike it out.

Mr. Longsdorf. I second the motion.

Mr. Seasongood. Mandamus is a civil proceeding. There is

no sense in abolishing it in the criminal rules. It exists or

it does not exist.

Mr. Robinson. It was put in here for the committee's

information. I am only inquiring for information, as Judge

Crane said.

The Chairman. What about removed proceedings? Does any-

body say that we should not say anything about that? Does

anybody say mandamus is a criminal remedy?

Mr. Medalie. I ran across several removal cases. There

was a case started in the state court and then removed to the

federal court.

Mr. Youngquist. A criminal case?

Mr. Medalie. Yes. There were cases of prohibition agents

shooting persons.

Mr. Waite. The use of mandamus plays a very important

part in Michigan practice and I would hate to just abolish it.

On the other hand, I do not think that we need to say that it

still exists. I think our object should be to just let it alone.

Mr. Holtzoff. This would not abolish the procedure. It

means that the relief heretofore obtained by the writ of mandamus

can be obtained by motion or appropriate action under the prac-

tice prescribed in the rules. Wouldn't that meet your objection?

Mr. Waite. I have this sort of thing in mind. A judge

of the Recorder's Court in Detroit dismissed a great number of

prosecutions on the ground that the evidence had been secured



617

o4

by unreason ble search. Under our statutes the argument was

made that the search was reasonable, but there was no way for

the state to appeal. So what the state did was to go to the

Supreme Cour!t for a writ of mandamus ordering the trial judge

0to restore those cases to trial, and it worked.

Mr. Holtzoff. We mandamused a district judge some years

ago to bring a case to trial.

Mr. Seasongood. But is it a criminal procedure? You

order a particular criminal case to proceed just like an

11 injunction, but an injunction is a civil proceeding.

Mr. Longsdorf. Yes, it is a civil proceeding. I got the

impression that has been positively decided by the federal court

that when mandamus came out of the circuit court of appeals it

is always more of an ancillary right necessary to the exercise

of the jurisdiction of the circuit court of appeals. That juris-

diction would not be exercised until the case is brought and

decided upon. If I am right about that then the use of mandamus

pertains to the circuit court of appeals and we have nothing to

say about it beyond the possible exception of appellate rules.

Mr. Medalie. What happens in a case like this: A defendant

is awaiting trial for three or four years and wants a trial or

wants a dismissal? Where does he go to direct the district court

to try his ease?

Mr. Holtzoff. He goes to the circuit court of appeals.

Mr. Medalie. Then you have got a provision for mandamus,

haven't you?

Mr. Dession. Yes.

Mr. Holtzoff. These are rules for the district court.

This abolitlon of the writ of mandamus would not affect the
I



05

mandamus issO0ed by the circuit court of appeals. That is the

way the corresponding civil rule has been construed.

The Chairman. Do you know of any other place where mandamus

is used by a district Judge in a criminal case?

Mr. Medalie. I do not believe anywhere.

Mr. Youngquist. You mean in the district court?

Mr. Longsdorf. No, they have no mandamus power except in

the District of Columbia.

Mr. Dession. In order to bring the matter to a head I move)

that we strike out (b) and leave the question of scire facias

for the bail bond rule.

Mr. Dean. I second the motion.

The Chairman. All those in favor of the motion say aye.

0 (There was a chorus of ayes.)

The Chairman. Opposed.

(There was no response.)

The Chairman. It is carried.

(c). Removed proceedings.

Mr. Longsdorf. I would like to make this observation about

removed state criminal proceedings which can occur and have in

some times. There are still state prosecutions and it seems to

be obvious when that state criminal proceeding is brought into

federal court by removed proceedings why the federal court is

to apply the state criminal law. I think we should be very

cautious about saying how this is done. I mean in the same way

as if it were begun in the federal court for a federal crime.

Mr. Holtzoff. They follow federal procedure today.

Mr. Wechsler. It is quite a complex study and I think it

should be studied in the light of the decision on removed



c319

o6

criminal proceedings.

Mr. Orfield. In a removed case you apply the state sub-

stantive criminal law. It would not follow state procedure.

Mr. Longsdorf. I wonder if you have any statistics about

the number of state criminal proceedings that were removed.

Mr. Holtzoff. Very few.

Mr. Medalie. Under the prohibition law there were some in

which prohibition agents shot people.

Mr. Holtzoff. In prohibition days there were some but we

get very few now.

Mr. Dean. You get them in murder cases where a federal

agent is involved.

Mr. Medalie. Yes.

Mr. Holtzoff. Yes.

Mr. Medalie. The case of Marshal Nagle.

Mr. Holtzoff. No, that was habeas corpus.

Mr. Medalie. But it should have been done that way.

They took the short cut by habeas corpus.

The Chairman. Let us get back to this.

Mr. Medalie. I understand that we want to find out whether

federal or state practice applies. I take it that as suggested

by Professor Orfield that the federal procedure would apply.

5Mr. Orfield. There are cases in which they rule both ways.

Some of them suggest you take state substantive law and then

federal procedure.

Mr. Medalie. Can we without violating the Constitutional

rights provide that federal procedure apply?

Mr. Holtzoff. Yes.

Mr. Medalie. I think so myself.
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Mr. Seasongood. We are only concerned with the procedure,

not substantive rights.

Mr. Medalie. Why can't we make then a provision that we

want to get?

Mr. Aoltzoff. I think we could.

Mr. Longsdorf. I think we should be extremely careful.

Mr. Dean. You have a practical problem because the state

prosecutor is a man who comes in and he is presumed to be

familiar with the state procedure, and if we depart too much from

it it may be difficult, to say the least.

Mr. Holtzoff. I think it would do the state prosecutor

good to learn the federal procedure.

Mr. Youngquist. We are going to make it so simple that

0even the state prosecutor can learn it.

The Chairman. Make it so simple that perhaps he will want

to stay in the federal court.

Mr. Medalie. The judge knows all the state law and the

procedure.

Mr. Youngquist. I beg your pardon?

Mr. Medalie. The federal judge knows about the state law

and the procedure. That is the law, isn't it?

Shouldntt we have a suggestion to leave it to the reporter

to put in words "these rules apply so far as they may"?

Mr. Seasongood. I think you have to go further than that.

That does not mean anything.

Mr. Dean. I would like to suggest this with reference to

the removed cases. In two or three leading cases where this has

occurred in the last four or five years, we may get some light

from the district judge and the prosecutor. In a murder case in
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Memphis in 1935 it went on for several weeks, and it must have

been quite a headache as to whether they were proceeding under

federal or state procedure. I think that the district attorney

and the court could throw some light on that.

The Chairman. This will be referred back to the reporter

to get information on that.

Mr. Robinson. The general sentiment of the committee is

that it does apply to removed cases?

The Chairman. The general sentiment of the committee is

that federal practice should prevail.

Mr. Robinson. Is that correct?

Mr. Longsdorf. Yes.

The Chairman. The District of Columbia. Section (d).

Mr. Longsdorf. Do we want to include the insular courts

as well?

Mr. Seasongood. All of those courts that are named,

China, Alaska, and all the others.

Mr. Medalie. This may be unnecessary in view of the

specification of the court to which the rules are to be

applicable. I think it should come at the beginning.

Mr. Seasongood. That is what occurred to me, referring

to the specifications in the first or second rule.

The Chairman. Why was this in the civil rules, Mr. Tolman?

Mr. Tolman. In the District of Columbia there is a

difference in terminology. The judge in the district court is

a justice. You have to make that distinction.

The name of the court of appeals is different. Instead

of being a court of appeals for such and such a circuit, it

is known as the United States Court of Appeals for the District
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of Columbia,. It is really a technical distinction.

Mr. Holtzoff. I think it was put in at the request of the

Bar Association of the District of Columbia.

Mr. Youngquist. I think the latter half of this should

come oat because this particular rule deals with district courts

only, not with courts of appeals.

Mr. Holtzoff. We put in appellate rules.

Mr. Seasongood. Maybe we should bracket every instance

where we have reference to the court of appeals so that we may

know whether it goes in or out.

The Chairman. Yes.

Rule (e).

Mr. Wechsler. I suggest that you do not retain that unless

there is some provision in the rule in which there is this

incorporation by reference to the state law or until the state

law is declared to be applicable.

The Chairman. What is the reason for this, Mr. Reporter?

Mr. Robinson. '±b'e same reason that you have in the civil

rules. That is to the left. It is a question as to its

applicability to criminal cases.

Mr. Holtzoff. In the civil rules this was necessary

because the rule as to provisional remedies contain the state-

*ment that the law of the state shall be applicable in federal

cou rts.

Mr. Youngquist. Has it any place in the criminal rules?

I do not recall any occasion for it.

Mr. Robinson. What about it, Mr. Dean?

Mr. Dean. I am not sure.

Mr. Medalie. Suppose we pass that question until we see
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what is proposed by the reporter. I think we should reserve

decision on that until we see what is in car rules.

The Chairman. Then if there is any reference in our rules

to state law, this will be eliminated.

Mr. Wechsler. Yes.

The Chairman. Rule 82. /

RULE 82

Mr. Youngquist. When the law of the state is referred to,

does the law include the statutes of that state and the

ordinances and local regulations?

The Chairman. No. They are subject to proof, aren't they?

Mr. Seasongood. The law includes the statutes. Whenever

the law is referred to the word "law" includes the statutes of

the case.

The Chairman. How about judicial decisions?

Mr. Youngquist. It should go to enactment.

Mr. Seasongood. Does that take in judicial notice?

The Chairman. What do you have, Mr. Reporter?

Mr. Robinson. Strike out "construe". That will serve the

purpose.

Mr. Longsdorf. Is it statutes and decisions of the state?

Mr. Robinson. That is satisfactory.

Mr. Medalie. Is that a correct definition that the law of

the state may not be covered by statutes or judicial decisions?

Mr. Longsdorf. You will never adjourn if you go into that.

Mr. Seasongood. If you make a statement that they never

include municipal enactments and regulations having the force

of law, then we will come back to, do we need to discuss them.
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The Chairman. Let us pass it and make a note of it.

We have Rule 82.

Mr. Medalie. What is the need for that rule?

Mr. Holtzoff. It is in the civil rules.

Mr. Medalie. What is the applicability for this?

The Chairman. You are going to find out that it comes up

in the minds of members of Congress that something may be done

to take a man away from home and try a case in which he is in-

volved. It does not hurt us any and I think it is desirable

to have it in.

Mr. Wechsler. I have this question. Are we satisfied that

there is nothing in the immediate future in criminal procedure

that should be touched by these rules within the limits that the

0Constitution may permit them to be with respect to venue?

Mr. Robinson. What do you have in mind?

Mr. Wechsler. I have this generalproblem in mind: I think

it is an abiding problem in criminal cases that the law of venue

is controlled by the substantive rule as to where the crime was

committed. In criminal courts you are dealing with continuing

crimes like conspiratorial crimes committed over a broad terri-

tory sometimes, and the consequences are that you have at least

a general question as to the propriety of grouping defendants in

many large-scale transactions.

I do not suggest that this is a problem that would yield

itself by rule, but I do suggest that it may catalog an important

problem in connection with criminal procedure in our federal

courts, and I state that that problem is one of the most

important. With respect to substantive law, in my judgment I

think it is generally a long procedural problem that merits
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study as to what can be improved upon.

Mr. Robinson. I would be glad to have improvements or

suggestions made.

Mr. Wechsler. It is a matter of reading the cases on venue.

The Ch krman. Would you have curbed such things as the

Wisconsin 0 1 case?

Mr. Wechsler. That is a problem.

The Chairman. That is a very real problem.

Mr. Longsdorf. I think that is a matter which is outside

of our prov nce.

r. Wechsler. No.. The matter of procedure is within our

province.

Mr. Loagsdorf. Some features of it. You camnot alter

venue as laid down in 28, 101.

Mr. Weehaler. Yes, you can by rule.

Mr. Lon sdorf. I do not believe that.

Mr. Weahsler. Isn't that a procedural matter which would

limit the existing rules?

Mr. Longsdorf. I do not believe it.

The Ctm•nan. Venue in my state Is governed by rule In

court.

Mr. Wehohler. There is a constitutional protection to the

Idefendant witoch we could not alter if we wanted to, which we do

not, but th s other aspect of the matter is something different

that causes me concern.

Mr. Lo gsdorf. You could not move a civil case to a place

'where the property was not situated.

Mr. Wechsler. Not by rule.

Mr. Dean. This rule may be read not in its strict senie
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but in a very broad sense that nothing in these rules extends

or limits the territorial construction in civil proceedings.

We may give in severalplaces the power to the district court

to do certain things in any criminal proceeding out of his own

. district.

Mr. Longsdorf. Aren't we going to have some pretty serious

questions when we take up the proceedings for removal from one

district to another for trial? It may be a useful section.

Mr. Holtzoff. Mr. Dean, I think that that is answered by

the fact that this is a case where in the civil rules it has not

been construed to prevent a judge from doing things outside the

district.

Mr. Dean. That does not mean much to me because I may

Sthink of a hundred problems in which it would extend the power

of the district judge. I would like to canvass everything we

do before we adopt this rule.

The Chairman. Leave it open and refer it back to the

reporter.

Rule 83.

RULE 83

Mr. Seasongood. It says that these rules shall be

5furnished to the Supreme Court. I think that they should also

be made available to the bar.

The Chairman. Aren't they promulgated in every district?

I mean in printed form.

Mr. Seasongood. I think that is one of the things that

should be taken care of. We have a multiplicity of rules and

regulations.
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The irman. Well, Mr. Tolman says that the administrativý

office has beon publiashug local rules for the benefit of the

court.

Mr. Seasongood. May we get them on request?

XI Mr. To*man. I imagine so. We do not make up any large-

scale distribution.

Mr. Seascmgood. How many copies would you provide for my

I district?

Mr. To *an. That depends on what the district court
IiI

requests. I would rely on his judgment. Law libraries have

Icopies of t e rules.

Mr. Be songood. But we do not want to chase up to the

qlaw library We want it on our desk at the time.

Mr. Tolman. I may say that usually copies are available.

Mr. Be songood. I will move for tentative consideration

!to request that after promulgation they be made available to

the bar.

Mr. Robinson. We may leave that for the administrative

office.

Mr. Seasmgood. What is the method of distribution? How

cmany ca you distribute to the various districts? How many willi

you distribu e to New York or to the clerk in our district?

Mr. Tolman. We usually have a certain number of copies.

Mr. Sea ongood. All right.

The Cha rman. This rule is the weak link in the whole

system because in some districts the local rules are longer than

fthe general Imles.

Mr. Burke. Another thought occurs to me in that connect.uI

"B action of a majority of the judges thereof may
- % ~ ~ -- - - - - -~



from time to time make and amend rules governing its

practice not inconsistent with these rules."

In many instances in the adoption of the rules you have

adopted the language of the statute "In the discretion of the

court or with the consent of the court," with one general

blanket rule in cases of that kind. Now it may be used as a

basis for a general rule which would change many of the things

that it seems to me you have sought to accomplish here.

Mr. Dean. It would encourage district courts to promulgate

rules in criminal proceedings. Don't we do that by this rule?

Mr. Wechsler. I question their authority to promulgate

rules; at least rules of criminal procedure. There is nothing

in the statutes for that.

Mr. Medalie. Every court has inherent right to prescribe

procedure, and there is a necessity for its having that right

so that it can have an orderly procedure.

Mr. Longsdorf. So far as I know there is.-no restriction on

that right and there should be nothing inconsistent with the

statutes or rules pertaining to the statutes. Besides that,

there is an act which gives them that authority, and which has

not been repealed.

I think it is necessary for the district court to make

rules. Those rules may refer to the date when certain things

can be done, and the matter of notice, and so on.

Mr. Wechsler. We need say merely, "not inconsistent with

the rules or any provision of law."

Mr. Medalie. I think they are able to make rules. I have

no doubt of their authority to make them.
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The Chairman. What is your pleasure?

Mr. Longsdorf. I would like to ask a question. Upon

furnishing to the Supreme Court of the United States copies of

the local rules adopted by the district court, are those rules

thereafter judicially noticed?

The Chairman. In the district? By the district court?

Mr. Longsdorf. By the Supreme Court of the United States?

Mr. Wechsler. Are they judicially noticed now, whether

they are furnished or not?

Mr. Longsdorf. Mr. O'Connell out in San Francisco found

that out.

The Chairman. I am not sure that I got Mr. Burke's point.

Mr. Burke. Maybe I was not quite clear. It seems to me,

for instance, in connection with the rule we adopted permitting

invitation, there was the equivalent of pretrial procedure.

That authority was made to amend the rules governing this

practice not inconsistent with these rules, but in extending

local rules there may be an effect which was not contemplated.

The Chairman. The court may require pretrial procedure.

Mr. Burke. Yes. The judges may pass a general rule where

I think you have in mind in some of the rules a procedure in a

particular case.

The Chairman. We have in mind giving specific authority.

Mr. Burke. Is that to a single case?

The Chairman. No. Mr. Medalie has pointed out that there

are various things which must be the subject of local rule.

Mr. Burke. That is correct. Otherwise there would be no

orderly process, but do we eliminate the effect of some of the

things you have sought to preserve in the way of the specific
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right of the defendant which may be included in the general

rule which would provide what you have in mind. I do not know

if I am clear.

Mr. Dean. I think we may eliminate this rule altogether.

However, what Mr. Medalie says is true, that courts have the

power to make rules, and they may relate to everything from

the size of the paper to whatever else you want to mention.

However, it seems to me that if this rule were adopted we

encourage in every district for judges to get together and sit

arcund a table and completely revise the criminal rule.

Mr. Holtzoff. I do not think we could afford to leave this

out because the civil rules have such a provision. If we leave

this paragraph out, the implication will be that local rules may

0be made for civil cases but not for criminal cases.

I think that it is true that one or two districts have gone

pretty far in adopting too many local rules but that is not done

in most districts. If you give such power in civil cases

and then leave it out of criminal cases, the question is whether

you are depriving the court by implication of the right to adopt

any local rules.

The Chairman. The civil rules went into effect in

September, 1938. I was made chairman of the local rules com-

mittee and went to work surrounded by four other technical

lawyers. We have not yet agreed upon local rules, and last week

the Court took the rules away from us and said, "I will fix the

local rules."

Mr. Justice Roberts is coming to the Judicial Conference

and they are ashamed not to be able to say that they have any

local rules. Yet we have been able to carry along for three
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years without a single effective local rule.

I think that it should be possible to have the reporter

affix a note to the rule that we recommend that the district

judges use this power very sparingly.

Mr. Dean. Could we not say with respect to Rule 83 that

"in cases where the rules may be promulgated by the district

court that they shall not be inconsistent with these rules,"

or something of that sort?

The Chairman. I have examined some of those and most of

them need never have been adopted. They are just drivel, and

I have looked at about eight or ten of these local sets.

Mr. Dean. Well, in that way we may get away from this

drivel.

0Mr. Tolman. Some of these local rules have been perfectly

outrageous. I worked with a committee headed by Judge Knox

which was studying local rules, and I think that probably 75

percent of the local rules were useless, and many of them were

inconsistent with the federal rules of civil procedure, and

some of them put in additional requirements that the federal

rules for civil procedure never contemplated.

Mr. Holtzoff. Suppose we leave this rule to the reporter

in accordance with the sentiment of the committee?

The Chairman. The question is that we leave this with the

reporter, having in mind the thought just expressed by Mr. Dean.

Mr. Dean. That the reporter may adopt such rules as are

necessary to carry this into effect.

The Chairman. We will pass on to rule 84.



832

o19

RULE 84

Mr. Robinson. That was referring to Rule 8 that suggested

forms of written accusation be prepared. I think it was gen-

erally agreed that the forms attached to the civil rules have

been useful.

The Chairman. Any objection to that?

Mr. Seasongood. I would say "brevity and sufficiency."

I want to know whether that is the proper form.

The Chairman. Is that necessary?

Mr. Seasongood. All right. I withdraw it.

The Chairman. Rule 85.

RuLE 85

The Chairman. I would put some initials like F. R.

CR. P.

Mr. Holtzoff. I think you have got to have initials that

will not cacflict with the rules of civil procedure because

the initials are the same.

'.he Chairman. How about CR?

Mr. Medalie. You have to say CRIM.

The Chairman. That is what I wanted to bring out:

F. R. CRIM. P.

Mr. Dean. Shouldn't this be rule number 1?

Mr. Robinson. That is a question I wanted to take up.

The Chairman. Rule 86.

RULE 86

Mr. Holtzoffo I am wondering whether the first sentence
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should not donform to the first sentence in the civil rule,.

Mr. Reporter'? I do not know but I am just asking for informa-

tion.

The Chairman. The reason for the blank is that we do not

know which Congress it will be taken to.

Mr. Medalie. I think it is unnecessary, as a matter of

fact.

Mr. Holtzoff. Suppose a person has filed a demurrer and

the demurrer has not been disposed of?

Mr. Medalie. All right. You have answered it. I just

wanted to know what the answer would be if someone from New

York asked me.

The Chairman. That will be all for now. We will take up

the rest this afternoon.

(Thereupon, at 12:55 o'clock p. m., a recess was

taken until 1:30 o'clock p. m. of the same day.)

0
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9/1/4 AFTERNOON SESSION

The proceedings were resumed at 1:30 o'clock p.m., at the

expiration of the recess.

The Chairman. Let us proceed, gentlemen.

Rather than take up the appeals rules one by one, I think

it might be well, in the time that we have left, first to ask

the reporter and then Mr. Holtzoff if they will state generally

the matters that they think might be improved in the appeals

rules and get the views of the committee on those points, and

after we have disposed of that I would like to ask each member

to suggest to the reporter the additional topics that he thinks

should be covered by the rules.

If this program is agreeable to the members of the committee,

0I will ask Mr. Robinson now to comment generally onthe changes

that are sought to be made by the appeals rules that have been

drafted and submitted here.

Mr. Robinson. The only change of any importance between the

rules of criminal appeals and the criminal rules on which we are

working is the abolition of a bill of exceptions. Outside of

that we have substantially incorporated in our rules the provi-

sions of the rules of criminal appeals.

Is that right, Mr. Holtzoff?

Mr. Holtzoff. I think so.

The Chairman. Is there anything to be said in favor of the

continuance of a bill of exceptions?

Mr. Seasorgood. What do ycamean? As I understand, the

appellant makes up what he thinks should be included, and then

the Government can ask for additional parts, and that constitutes

the bill of exceptions. Isn't that the practice under these
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rules? The court no longer has to fix the bill of exceptions.

Mr. Holtzoff. It does 4 under the present criminal

appeals rules. Under the civil rules it does not. On this

particular point, the purpose of this draft, and I think it is

a very good one, is to aimulate the criminal practice to the

civil practice and abolish the bill of exceptions.

Mr. Dean. What do you substitute for it?

Mr. Holtzoff. You substitute the transcript or so much

thereof as either party wants to include. Therefore, you do not

have to go to the trouble of settling bills of exceptions any

more. That is the civil procedure. I think the reason the bill

of exceptions is in the criminal appeals rules is that they were

adopted in 1934. The improvements in the Federal practice did

not come until later. Otherwise the criminal appeals rules

could stand pretty much as they read now.

The Chairman. Is there any objection to considering that

as a principle that we would like to see applied if we are

assigned the task of drafting appeals rules?

Mr. Burke. Does it represent any substantial reduction of

the right of defendants in the matter of appeals?

The Chairman. Oh, no. He has a right to say how much of

the record he wants to go up.

0 Mr. Youngquist. It extends it, really.

The Chairman. It extends his right and relieves the court

and counsel --

Mr. Holtzoff. And it is no longer necessary to transform

the testimony into narrative form. You just file your

stenographer's transcript or as much of it as you need.

Mr. Medalie. Practically, in our circuit it means this.
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You put in the so-called clerk's minutes, which state what

happened. You can leave a large part of it out, if you want.

It takes more time and expense if you leave it out. Then you

incorporate the stenographer's minutes, taking out unnecessary

0 colloquy, and you include such prior proceedings as necessary.

The practical thing is to go ahead and print the whole

business.

Mr. Holtzoff. In some districts they still follow the old

practice of transforming the transcript to narrative form.

Mr. Medalie. That is an old vicious practice which goes

back to the ancient days, when you were not sure of what

happened at the trial and where you relied on your own notes

and the judge's notes. That practice persisted in New York

0 until about 25, 26, or 27 years ago.

The old practice was to take your stenographer's minutes

and go to the terrible work of reducing it to a narrative. That

was your proposed case. Your adversary then proposed what he

called amendments, and then the appeal was halted. You then

wished that on the trial judge, who settled the case and had toT

settle the disputes and bickerings of counsel as to what should

go in and how it should be said, with the net result that it

took a long time, even if you were in a hurry, even if both

0 sides were in a hurry, for an appeal to come on.

A few years ago Learned Hand wished on our circuit, for

some inadvertent remark he made somewhere, this business of

reducing the record of the trial to a narrative form, so that

the entire office will take three weeks off to prepare a mail

fraud case for appeal.

Now that is no longer necessary. We are all agreed that
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that is not necessary. You now get an appeal, in the case of

a record of a thousand or two thousand pages, in a amparatively

2 short time. The printer can do it for you if you turn the

papers over to him. That we ought to keep. I do not think we

need worry very much about the reduction of the stenographer's

transcript - -

The Chairman. But, answering Mr. Burke's question, there

is no loss of any rights to the defendant?

Mr. Medalie. No. He can put everything in.

The Chairman. He gains, because he gets it in the form

where, if the court wants to turn to a particular page of

testimony, he can come far nearer reproducing what happens in

court than he could the other way.

0Mr. Medalie. You have another aspect, and that is the

assignment of errors. The requirement still is for assignments

of errors in criminal cases.

Now, a lawyer who has tried a case and prepared the record

for appeal will not omit any possible assignment of error,

particularly because there might be other counsel in the case,

and he will not exercise his judgment in the way that will

preclude the exercise of judgment by another lawyer.

Also, he is not sure of what he will put in his brief

0until he has exercised a reasoned judgment on it and spent time

on it. Therefore, every exception that he finds in the record

is put in the form of an assignment of error, which the court

never reads, which his adversary ignores, and which is subjected

to a tremendous amount of expense and labor.

You remember that at the Second Circuit conference I

digressed and went to the point of denouncing the practice.
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Mr. Robinson. Judge Learned Hand and others agreed with

you. They said they did not read the assignments.

Mr. Medalie. Even in Judge Learned Hand's mind there

existed this idea, which he stated some years ago, not offi-

cially but in conversations with lawyers, semi-public expres-

sions of opinion, and which he repeats today, to this effect:

He says that if you want to sustain a conviction it is a good

thing to be able to fall back onthe failure of an appellant to

make an assignment, which is, I think, unworthy of a great

judge like Learned Hand.

Mr. Robinson. He laughed when he said it.

Mr. Wechsler. He always does it in his opinions.

Mr. Holtzoff. I think we ought to follow the civil rules.

Mr. Medalie. I do not think that anybody can point out

that there is any useful purpose served by assignments of error,

in view of the practice in modern times of printing briefs,

which the other side has enough-time to prepare answers to.

The Chairman. Are we all united on this?

Mr. Seasongood. On what?

The Chairman. The abolition of the assignments of error

and the printing of the record in this modernized form, author-

ized by the civil rules.

Mr. Youngquist. Without a bill of exceptions.

Mr. Seasongood. I am not entirely clear, Mr. Chairman. I

just put this forward. It says here in the rules as they are

now that all of the proceedings relating to the record are ino

the appellate court after you file your notice of appeal. From

the time of filing the notice of appeal -- that is Rule 4 --

the appellate court has supervision and control of the proceed-
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ings on the appeal, and wouldn't that have to be so if you

abolished the bill of exceptions? That is a good deal of a

burden. You cannot always get an appeaate judge, and they do

not want to be bothered with it, anyway.

Mr. Holtzoff. This rule relates to the mode of trans-

ferring the transcript to narrative form.

Mr. Seasongood. In one case I had the appellant filed

certain parts of the record, and the United States insisted on

a great mass of stuff, which cost two or three hundred dollars

to print. There is nothing to do really except to let that

go in.

Mr. Medalie. Unless the court gives you relief. Now,

that frequently happens in long and complicated cases that are

0largely tried on exhibits.

The printing of exhibits is not only a great expense and a

great loss of labor, but it is of no value to the court in

most instances. The normal procedure, as you know, is to try

to agree with your adversary as to what may not be printed, agd

you get a stipulation to that effect, with the provision that

either side may use any exhibit not printed for perusal by the

court.

If you do not agree with your adversary, the practice in

0our circuit, which is almost always in session except during

the summer, is to have the court determine that question on a

motion.

The Chairman. If we could agree on these two points, I

would like to bring up a third one, which would be the recom-

mendation of the practice that originated in the Fourth Circuit

and has now been carried to the Third and adopted here in the
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Court of Appeals of the District, and it is this: that instead

of printing the record, the record from the district court

comes up in typewritten form, and each side is allowed to print,

as an appendix to his brief, those parts of the record on

0 which he desires to rely, with the original record being there

before the court, so that the court can get all of it if it

wants, and the original exhibits are there for the court to

look at.

3 The result is that you have your 50-page brief, then you

have an appendix, which may vary from 20 pages to 200 pages,

and the ultimate cost of the printing of these appendices is

determined by the outcome of a case in a civil procedure, except

that if any side prints something which the court concludes

W should never have been printed, the printing bill for that

portion is deleted.

That is the rule in the Third and Fourth Circuits, and,

according to an article by Claude Dean, it saves counsel about

three-quarters of the cost which is ordinarily involved in

printing the record.

All of us know that in an ordinary case there are great

masses of the record that the court will never look at, and

your case gains strength from the fact that the court knows you

0 are printing the part that is worth looking at from your point

of view.

I wonder if that is not sanething that we might well give

consideration to and, if this task is assigned to us, urge it

on the court to be adopted as the universal rule in criminal

cases?

Mr. Dean. Do you send up just the one copy?
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The Chairman. Just the one copy.

Mr. Medalie. Couldn't it be done by any circuit court

adopting a rule to that effect?

Mr. Holtzoff. It is done now by circuit rules.

Mr. Medalie. Why do we need to add anything? Suppose

the Second Circuit finally broke down --

The Chairman. It has worked for years in the Fourth

Circuit, and it is working here in the District, which is a

district in which you have the heaviest records, from all these

appeals from administrative bodies.

Why shouldn't it be presented to the court?

Mr. Medalie. The reason I would suggest, so far as it

applies to my circuit, is this. The Second Circuit has a

tremendous amount of business, certainly more than any other

circuit --

The Chairman. I doubt if it has any more than the Court of

Appeals for the District of Columbia.

Mr. Holtzoff. I think the number of cases is larger in

the Second Circuit. The number of pages is more here in the

District.

Mr. Medalie. In other words, it is not found to be an

inconvenience --

The Chairman. Judge Groner is most enthusiastically in

favor of it.

Mr. Medalie. I think we ought to consider that, and I

think we should see what conditional resistance there will be

to it, and clarify it in our own minds and see what objection

there would be to that.

The Chairman. Mr. Dean has written an article on it. I
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will see if he won't send a copy of it to each member of the

committee.

Mr. Holtzoff. The First Circuit is considering it, if it

has not adopted it.0
Mr. Longsdorf. We have used exactly the system that you

describe in the state courts in California for the last twenty-

five years, and in Oregon, somewhat different but practically

the same, for a little longer. We can still make use of a

bill of exceptions. It is legal, but it has fallen into

almost complete disuse.

I think it has worked very successfully in the state courts

in California. I won't say that the system is flawless, but

it works, and the profession has accepted it practically to the

0 exclusion of using a bill of exceptions, although the right to

use it still remains.

The Chairman. As a matter of fact, in cases coming up

from the circuits that have that rule to the United States

Supreme Court the United States Supreme Court has been accept-

ing original stenographer's records plus the printing of those

portions of the testimony that counsel want to rely on, not

without some grumbling, I understand, originally, but they

finally acquiesce in it.

* From the standpoint of an indigent defendant or a poor

defendant, it is really a very desirable thing.

Mr. Medalie. What happens as to the time that the appellee

has to prepare what he thinks ought to be appended to his

brief?

The Chairman. That is fixed by the rules. He is allowed

so many days after the transcript is available.
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Mr. Medalie. Is he given adequate time?

The Chairman. Yes.

Mr. Medalie. The time now for the writing of the brief

may not be as long as the time you need for the preparation of

the brief and appendix.

Mr. Holtzoff. You have to amend the rule fixing the time.

Mr. Youngquist. Ten days is provided here.

Mr. Holtzoff. Of course, this rule does not embody the

rule that Mr. Medalie mentioned.

Mr. Seasongood. Is there any difficulty with reference

to the correct printing of it in the brief? There is no

official supervision of the printing?

The Chairman. You do not have that in the Second Circuit.

0 There is no officialprinter.

Mr. Longsdorf. Mr. Vanderbilt, how do you get sufficient

copies of the reporter's transcript to supply counsel on both

sides -- I am speaking of civil cases -- and all of the counsel,

where there are numerous parties, with enough copies of the

transcript to choose what portions they want to print as an

appendix?

The Chairman. Well, ordinarily you have only two sets of

parties, a defendant and a plaintiff.

0 Mr. Longsdorf. What do you do when you have two or three

attorneys or firms associated on one side of the case, and each

one of them wants a transcript to see what portion he desires

to have printed as an appendix?

The Chairman. They order carbon copies for their use.

Mr. Longsdorf. I suppose so.

The Chairman. The saving is not on stenographer's bills.
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The saving is on printer's bills and facilitating the work of

the court.

Mr. Longsdorf. I have heard that criticism made. I guess

there is no help for it.

0Mr. Seasongood. I move we recommend it.

4 Mr. Dession. I second it.

The Chairman. All those in favor say "Aye."

(There was a chorus of ayes.)

The Chairman. Opposed,"no."

Mr. Medalie. I would like to reserve my views on that.

I would like to consult with my judges in the circuit on that.

The Chairman. I think you will be conyinced after you

read this article.

Mr. Dession. I would like to cite one case which illus-

trates the need for this. There was a conspiracy trial in

Connecticut for some labor officials. They were tried under

an old statute, with a 15-year penalty, and there were real

questions of law involved. They wanted to take an appeal, but

were out of funds by that time.

They moved the Supreme Court of Errors for leave to go up

on a typewritten transcript. Motion was denied, so there was

no appeal.

0That sort of thing can't happen, and that was only a few

years ago.

The Chairman. That illustrates the stiff-necked attitudes

of the court.

Mr. Dession. That record would have cost $15,000 to

print.

Mr. Longsdorf. There is one other thing about that method
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in a civil case. I cannot see any reason why you should not

send the original filesup and then get them back.

Mr. Nedalie. Well, the parties usually have the exhibits,

not the co rt.

The Clairman. Are there any other suggestions with

reference to appeals practice?

Mr. HWltzoff. There is just one point, Mr. Chairman, on

the question of stays. I think perhaps we sight want to pre-

serve the criminal appeals rules on the question of stays

rather than follow the civil rules.

The C airman. Is that involved in the situation that has

made so much trouble in the Fifth Circuit, where a man will go

to see --

0 Mr. sesion. That is the amount of bail.

Mr. Wechsler. Perhaps I misunderstood what we are doing.

I thought the principle of our action was this: that we would

abide by the present criminal appeals rules except that we werej

going to mke the changes you referred to, to-wit, to abolish

the bill of exceptions and the assignment of errors and to

substitute therefor provisions for this other type of practice.1

The Cairuman. I mean on this abbreviated record.

Mr. Wechsler. Yes, but now Mr. Holtsoff raises the

0 question of stays, and of course, Rule 62 of the civil rules

deals with that. I just want to understand correctly that we

have not taken any action with reference to these other civil

rules.

The COkirman. We are passing.:by, for the moment, the

question of the detailed consideration of whatever appeals ruleý

appear in ur draft, but saying that there are three changes
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that we would like to recommend to the court, if this ever falls

within our jurisdiction.

Now, I wonder if we might go on to the next point, which

is one of getting from the members of the committee a list of

. additional topics that, in your judgment, should be incorporated

into our draft.

Probation was mentioned earlier. Juvenile delinquents.

Mr. Wechsler. Procedure on sentence.

The Chairman. Yes.

Mr. Youngquist. You have, of course, arrests and proceed-

ings before the commissioner.

Mr. Longsdorf. Preliminary proceedings.

Mr. Burke. Proceedings on bail.

0 Mr. Wechsler. Arraignment.

Mr. Holtzoff. Removal proceedings.

Mr. Wechsler. Yes. That is very important.

Mr. Medalie. I think we might really make a contribution

on that subject, because of the abuses that come up occasionally.

Mr. Longsdorf. There is an obscure little provision, very

seldom resorted to, but it is in the statutes: Proceeding for

security to keep the peace.

Mr. Holtzoff. That is never used in the Federal courts.

Mr. Medalie. I did not know that there was sucha provision.

Mr. Holtzoff. Search and seizure. Habeas corpus.

Mr. Youngquist. Motions to suppress evidence.

Mr. Holtzoff. That is under search and seizure.

Mr. Longsdorf. Habeas corpus.

Mr. Holtzoff. That is a civil procedure.

Mr. Wechsler. I do not think we could handle that. We
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by the criminal rules.

Mr. Holtzoff. In the light of the decision that came up

from the Ninth Circuit, there ought to be somewhere, either in

0 the civil or criminal rules, a set of rules regulating habeas

corpus. Although habeas corpus is a civil proceeding, it is

really applicable to criminal cases.

Mr. Wechsler. You realize what the situation is now.

The civil rules apply except to the extent that they are in-

consistent with the old habeas corpus statute.

There are eight, nine, or ten provisions in the U.S.Code

regulating habeas corpus. In the case that you have in mind

5 the holding was that the rule authorizing reference was

0 inapplicable to habeas corpus, because the habeas corpus

statute provided for determination by the judge.

I think there is a case for re-examining habeas corpus

generally, but the committee on civil rules decided to retain

it and not to tamper with the habeas corpus statute, because

the civil rule provision is that the rules apply except to the

extent that they are inconsistent with the statute.

We ought to examine into the basis for their judgment, I

think, before we go ahead.

0 Mr. Holtzoff. It may be that perhaps the Supreme Court

will transfer habeas corpus jurisdiction to this committee,

because even though habeas corpus is a civil proceeding tech-

nically, it is generally used in connection with criminal

cases.

Mr. Youngquist. Don't you think we have enough now with-

out adding that?
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Mr. Holtzoff. Perhaps so.

Mr. Longsdorf. There are several kinds of habeas corpus.

The Chairman. Let us put a question mark after that.

Mr. Robinson. Just one more subject I have down here, and

that is contempt, if you want any consideration on that.

The Chairman. If possible, we will cover it.

Mr. Medalie. Mr. Longsdorf has expressed to me his opinion

again and again that wherever we are dealing with anything that

has aspects that are both civil and criminal we ought not to be

worried about the classification. We ought to deal with it if

we are going to make a contribution to the subject. The only

thing you vwoild worry about is the number of the rule.

Mr. Holtzoff. Except that perhaps we might be encroaching

on the duties of the civil rules committee.

Mr. Medalie. The court could tell us that.

Mr. Youngquist. We ought not to go into anything outside

our duty as set forth without the Supreme Court asking us to.

Mr. Holtzoff. I would rather see habeas corpus in these

rules than in the civil rules, because as a matter of substance

they belong in the criminal procedure, even though it is a civil

proceduý4.

Mr. Youngquist. Mr. Chairman, might I interrupt the

*discussion to ask what is the plan on procedure after the

reporter has done the tremendous amount of work that he is

assigned?

The Chairman. My thought was that after the reporter has

made a redraft of the rules in line with the sense of the

meeting the rules will then be distributed by mail to the

members of the committee, and each man will be asked to reply
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by memoran du with ny suggestions or corrections.

That Vill soon develop whether or not we need another

general me ting of the committee on the subject of the rules

insofar as covered by this original draft.

We also have the next problem, which is the consideration

of the Mul4 which will be before him as the result of these

topics now being thrown on the table. For the purposes of that

discussion I think we clearly will have to have another meeting

of the entire committee, to canvass then in just the same way

as we have been going over the first draft.

Therefore., one way or another, we will have another full

meeting of the cmmittee as seon as the reporter is ready br

us. Now, ma to when that meeting will be, that is something

O that the r porter can say better than anyone else.

Mr. N dalie. What is the immediate outlook as to that?

Will it be within the next two months?

The Chairman. I think it is too much to expect that it

will be before Thanksgiving, but I hope it will be before

Christmas.

Am I 0oo ambitious in that, Mr. Reporter?

Mr. R binson. Well, I have talked to Mr. Strine and

Mr. Holtzo f. We think that two months for the work outlined

for us you d give us a very• b•y time. We recognize the

pressure of time, of course. We would like to have at least

two clear months, if possible.

The C ALizan. Yes, but my thought is that with these new

topics coming in we should seek to make financial arrangements

with the ecurt to augment the staff. I think we would clearly

be asking too much of this relatively small staff -- very mall
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in comparison with what is available on the civil rules

committee -- to do the work in the time assigned.

I think we can get additioml help from the Department and

perhaps people from the outside to give us a lift on these

special topics.

If that were done, would two months be too little to

suggest?

Mr. Robinson. For the record, the answer was that two

months would be too little unless we get additional help.

The Chairman. Mr. Wechsler?

Mr. Wechsler. I do not mean to suggest that the reporter

is incapable of working twenty-four hours or that any of his

assistants is incapable of working at that speed, but I have a

0general familiarity with some of the topics that have been

suggested, and I must say that I just do not see how it is

conceivable that Mr. Robinson could do that much work in two

months and be satisfied that it was the real thing.

I earnestly suggest that this is the time, with the great

start that has been made in so short a time, to begin to

breathe a little more easily and be more concerned with cover-

ing the ground fully and without undue pressure than for speed

6 in submitting this to the court.

0I may be wrong about this, but I feel very confident that

when these rules or proposals are submitted to the court, even

at this preliminary stage, there will be from the court the

most incredible demand for commentary to explain the principle

and reason for any changes that are made or to delineate the

difference between what we have got and what we had in the past.

I do not see how this material could be in conditian for that
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kind of submission in anything like that time.

I am repeating the point that I have expressed

privately to you.

The Chairman. Mr. Wechsler, haven't we got an additional

step that must be gone through before this goes to the court,

because after we have our next general meeting we will still

have another process of revision, which will probably be just

as arduous as the one now contemplated, before the draft will

be ready to go to the court?

Mr. Wechsler. Well, I am addressing myself to the form

in which the material could most helpfully be before we have

that meeting, preliminary to submitting it to the court, and I

do not see any advantage in expediting the meeting if there will

be a delay after the meeting, during which the reporter has to

get the material ready for the court.

It seems to me that that should come first, and then we

could be of more use, if we are of any utility.

Mr. Waite. Mr. Chairman, is it possible to have only one

meeting before it goes to the court? I would assume that

another meeting would take up all the material that has not

been taken up at all at this time.

The Chairman. That is correct.

0 Mr. Waite. And perhaps it would go over the revision of

this material. Then I should think there would be another

meeting to go over the second time that which was taken up for

the first time at another meeting and put the matter in final

form for submission to the court.

The Chairman. I suggested this. I thinkyou were out of

the room for the second. I suggested that all of the material
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that we hays here discussed will be redrafted by the reporter

and his assistants, and then that will go out to the members

of the c omittee. We will be asked to return.

If the e are rules that meet with consent, ve won't need

*to discuss them at our next meeting. In other words, I th*Ok

that as to the parts that we have been over the process of

revision should be much easier than it was on this first draft.

Then 1• that meeting that we will come back to we will have

to discuss ew parts of the rules, topics that we have just

suggestedq, i the same way as we have gone over these rules for

the last foar days.

Now, Viether there will have to be a third meeting of the

committee before the matter finally goes to the court will

0depend upon What degree of success we have at our second meet-

ing.

Mr. Holtzoff. Mr. Chairman, after all, the draft is to

be submittel to the court only to secure its permission for

circulation in a tentative form, so that I do not suppose the

court will study it at this particular junction.

The ChLiruan. Of course, I should think that the court, as

lin the case of the civil rules, would want something hat would

go out to the bench and bar and come back laden with criticism.

.As I understand it, there was hardly a section of the civil

rules that id not have to be revised as the result of the

suggestions made by judges or lawyers.

Mr. We hsaler. I do not remember. When the civil rules

were first Aistributed to the bar were there commentaries with

them or were they distributed alone?

Mr. Longsdorf. Yes, there were.----- ---- t
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Mr. Wechsler. My recollection is that there were commen-

taries and that those commentaries pointed up the discussion

of the bar. I think we ought to follow that practice here.

Mr. Longsdorf. Then there was a second tentative draft.

I would like to suggest that when the reporter completes

the recasting of these rules and sends copies of them so recast

to us, he determine on some sort of a form, the size of paper,

and so on, that we should use in our making our comments, so

thatwhen they come back they will work in with the plan of

materials which he has on hand.

I know from experience that a lot of stuff coming in on

different size paper is hard to handle. I think we would help

him somewhat if we do that, and we would make our comments

probably more pointed to him by doing it.

Mr. Youngquist. Mr. Chairman, I suppose somewhere in the

course of the proceeding there will be appointed a committee on

style. It occurs to me that if such a committee were appointed

it could probably begin its work after the next meeting and

prior to the submission to the Supreme Court, which might save a

good deal of general committee work.

7 The Chairman. Didn't the committee on style act after

submission to the Supreme Court?

Mr. Tollman. It worked immediately after the first draft

was submitted to the court, but that was one year after the work

was begun. For two years the committee on style worked, and

they held, I should say, meetings about six times, and saved a

large amount of work for the general committee.

The Chairman. Suppose, without trying to fix any dates, we

see how things work out.
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Mr. Longsdorf. Please do not tie the poor man down to a

date. I have been through all that. It is awful.

The Chairman. Of course, you know there are some of us

who have to get briefs ready by certain dates.

Mr. Longsdorf. I have done that, too, and that is awful.

Mr. Wechsler. I think, too, Mr. Chairman, we ought to

have some reasonable time to study the work that the reporter

has done before the meeting is called, and I think we ought to

have at least the time that is ordinarily accorded to counsel

after a brief on the outside has been filed.

Mr. Youngquist. As I understood it, we are to submit our

commentaries after we get the next draft. The commentaries,

of course, will be submitted before the meeting, and we need

some time to prepare that. When they are in we ought to be

all ready to go.

The Chairman. Well, I have had some experience with

committees, and I think it is safe to say that no matter how

much time is given, at least one-third of the members of the

committee will read the material on the train from their home

to the committee, and that at least another third of the

committee will never have read it until they come to the meet-

ing, and they will both start off about even.

*Am I doing an injustice to my profession?

(There was a chorus of noes.)

Mr. Wechsler. May I ask one other question, Mr. Chairman?

Is there any guiding principle on this question? There are a

lot of provisions in the statutes which have appeared on the

left-hand page as we have proceeded here. Many of them have

been incorporated in proposed rules, either in substance, the
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same,, or w th some change, but many of them also have been

entirely n1,glected. Many of them deal with exceedingly minute

detail, anI do not for the moment say that it is not right tol

neglect the z, but is there any principle that the net product

shall try lo tap or reproduce or address itself to the statu-

tory provimions that zidv exist?

I thlnk in the case of the civil riales it is one of the

great virt es of the result that you can pretty much forget

about the tatutes and confine yourself to the rules. Now, if

we were to make that an ideal --

The Chairman. That is because some of the statutes were

repealed imediately afterwards.

Mr. Wechsler. Precisely, but that is because the rules

address themselves to all the problems to which the statutes

were addre sod.

The Clairman. Pardon me. I am in error. Mr. Holtzoff

says they oere not repealed. They were left standing.

Mr. Wechsler. But what is the provision in the rules?

That they re ineffective to the extent that they are incon-

sistent vi;*h the rldes.

Isn't it true that there is very little in the statutes

in civil cases governing procedure that is presently signi-

ficant? Ad that is because the rules address themselves

pretty much to everything and were developed in part with an

eye to what Vas in the statutes.

Now, I simply ask whether we have Way principle with

reference to that problem. I may add that I think it would be

advantageous for the result if to the extent that we can we

cover the ground that is covered by existing Federal statutes
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of import, so that it won't be necessary for practitioners in

the future to start with our rules and say, "I must go through

the same old business of exhausting all the statutes to see if

there is anything there that is touched by the rules."

0 We can examine the statutes, and if we reproduce them in

the rules we are not enlarging the net bulk of the applicable

law.

The Chairman. Well, the reporters had that in mind, as

you will see from these forms which were prepared for discussion.

If we had discussed these rules following this form, we would

never have gottenthrough. This says:

"Present Federal Law. Why no change? Why change?

How change? Where now law?"

0 and then a statement as to who endorses the proposed rule and

who opposes it.

Mr. Wechsler. I know that, but I asked as a question

whether it was an ideal, an objective, to cover everything in

8 the law, or whether there was some principle of --

Mr. Robinson. The question is very general.

Mr. Wechsler. I will make it more specific.

Mr. Robinson. I will have to answer generally, too. I

think your objective is one that we have distinctly before us.

We feel that to the extent that these rules can be sufficient

within themselves to govern Federal criminal procedure, that is

a very highly desirable objective, and that is our objective,

and I think we can incorporate a good many of our statutes.

Mr. Wechsler. I wondered if there were a lot of Federal

statutes that were not included in the docaments you gave us,

because there was no comparable civil rule.
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Mr. Robinson. No. It was because there was no comparable

Federal statute. We have been surprised to find the extent to

which Federal criminal procedure is not statutory. A great

mass of it is not statutory. That is the reason for the great

variation between the various districts.

Mr. Youngquist. Couldntt we do this? Put an appendix on

the rules that specified sections of the statutes shall no

longer be controlling?

Mr. Longsdorf. We did in the civil rules. There is a

parallel table furnished with the civil rules and it was furn-

ished with the tentative draft that they sent out to us. There

is a parallel table showing the citations of the judiciary

statutes and the rule in another column which touches that

subject.

Mr. Youngquist. What I mean is this, Mr. Longsdorf: To

make it a rule that these specified statutes shall no longer

control in criminal proceedings. That would serve as a repeal

of those particular statutes.

Mr. Longsdorf. I would be afraid of that. I would prefer

the word "supersede" without repealing. It may result in the

same thing.

The Chairman. Before Mr. Youngquist gets away, I would

S like to ask if the reporter can get the work done in two months

or something comparable to that. What time would best suit the

convenience of the committee for a next meeting?

Mr. Medalie. I could not answer that question.

Mr. Youngquist. As far as I am concerned, any time except

Christmas week.

Aý•Mr. Seasongood. I think Mr. Youngquist's suggestion is a
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good one, b cause a great many States have the provision that

you cannot repeal the statute without specifically mentioning

it.

ederal- -law,

Mr. Seasongood. It is a good thing to know it has been

repealed, so you do not have a question of whether the statute

is in conflict with the rule or whether it is not.

Mr. Dean. It is something that should appear in the

commentary to the rule, it seems to me -- what statute are we

superseding, what statute are we embodying in part, and what

statute are we embodying in full?

Mr. Seasongood. Mr. Youngquist made Another suggestion,

and that is the order of the rules. He thought that the

logical order was to start at the beginning, and it seemed to

me that that was so. Start with the arrest and go right through.

The Chairman. I think we came to the conclusion that we

would abandon all hope of paralleling it with the civil rules

and resort to chronological order.

Mr. Dean. I was out of the room when you discussed the

subjects to be covered by the reporter. Was arrest covered?

The Chairman. Yes. Have you any others?

Mr. Dean. Proceedings before United States Commissioners.

The Chairman. We have that.

Mr. Dean. Habeas corpus.

The Chairman. That has a question mark.

Mr. Dean. Bail.

Mr. Longsdorf. There is another thing in connection with

preliminary proceedings, proceedings before United States

Commissioners. The statute qualifies a state magistrate to act
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as a committing magistrate. I think we ought to bear in mind

whether or not rules could be drawn with uniformity, so that in

case any state magistrate was called upon to act, he should

proceed in the same manner as the United States Commissioner

does.

Mr. Waite. At the risk of repetition, may I ask if there

was a suggestion that there be something about the power of the

court to exclude certain persons from the audience, as there is

in the state courts, for instance, to excuse youthful persons?

Mr. Medalie. Isn't that inherent in a court's power,

providing it does not violate the defendant's right?

The Chairman. I think it is an inherent right.

Mr. Waite. I think it is inherent. I would rather have

Sthat.
The Chairman. The reporter willmake a note of that.

Mr. Waite. Also the power to order separation of wit-

nesses.

Mr. Medalie. The court exercises that power.

The Chairman. That is something that is not done in many

jurisdictions.

Mr. Medalie. The Federal courts in our locality exercise

that power, and no one ever questions it.

0Mr. Waite. I suggest that you consider some provision

covering a conviction by the jury of included offenses, offenses

which are included inan indictment.

Mr. Longsdorf. That leads up to this. We have not said

anything about forms of verdicts yet.

Mr. Wechsler. And the subject of variance is related to

that.
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Mr. Longsdorf. Before we get too far away from the

statutes, there areamong the few Federal statutes that we

have, some, and notably Section 591, which combine a diversity

of subjects. I think those ought to be separated.

0 We have the preliminary proceedings in Section 591, and

then the removal proceedings very imperfectly stated in the

concluding part of Section 591. Let us separate that.

Mr. Seasongood. I have a note of the same thing Mr. Waite

stated. I took it that that was inherent, but maybe we ought to

know whether there is anything different in criminal cases.

Another thing is examination of the premises. Of course,

I would take it that the defendant would be present.

Mr. Robinson. I woldd like to cite the case of Blackley,

0 70 Pacific (2nd) 799, a case from Washington, which I mentioned

in connection with joinder. There was an expression of belief

from Mr. Youngquist that the final decision there was against

the joinder, but the true situation is that at the trial in

court the indictment was quashed for error in joinder, and in

the higher court that was held to be error, by a divided court.

Two or three judges and the Chief Justice dissented. I just

want that in the record.

That was the case of a stage coach driver parking on a

0 highway, followed by a drunken driver, with the result that a

third party was killed, and they joined the first two.

Mr. Waite. There is another matter that I suggest for

your consideration, and that is the necessity for the actual

presence of the defendant in the courtroom.

Mr. Robinson. That is riht.

Mr. Dean. Well, I hope you do not write a rule that he
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must be pr sent.

Mr. Robinson. It has been stated that it is not necessary

to have all the defendants present at all times, especiallyin

these anti-trust cases.

0 Mr. Longsdorf. When you get one of those anti-trust

cases where a lot of corporate officers are indicted jointly

with the corporation, you drag them across the continent just

so they appear personally for arraignment. Then they go home

and they make another trip three or four months later when the

case is tried. They are perfectly responsible people. They

won't run away, and you just make them waste time.

Mr. Medalie. I understand that they do not attend the

trials. Do they?

Mr. Longsdorf. Well, they should not have to be present

at the trial. The suggestion was to do it by a summons, allow

them to authorize an appearance for arraignment without appear-

ing in person at the arraignment.

Mr. Dession. Why limit that to anti-trust cases?

Mr. Longsdorf. It should apply to all similar types of

cases.

Mr. Medalie. You mean cases where the penalty is not very

serious, like one-year cases?

0 Mr. Longsdorf. Well, they did not specify that kind of

case. They simply said it was useless procedure to drag

responsible people clear across the continent merely to arraign

them in the district where the crime was committed.

Mr. Holtzoff. You mean to allow a person to give bail

wherever he is and to return later to where the trial is being

held?
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Mr. Lqngsdorf. Yes, and make some arrangement for arraign-

ment day without being present.

Mr. Dession. That would be a difficult rule to frame.

Mr. Medalie. If the Government would object, its objec-

S tion should be final on that. Now, the Government is not quite

as unreasonable as some people would like to have you think.

Mr. Dession. Some of your district judges are going to

have a feeling that they are discriminating. This class would

have to be defined in a way that meant a defendant in every kind

of case that met the requirements.

I am very much for using the telephone instead of a warrant

where it is feasible, but sometimes the court would be your

obstacle.

Mr. Medalie. If the court is opposed to it, it shotud not

be done, but if the court and Government agree it ought to be

done and it is safe to do it, I think it ought to be all right.

Mr. Longsdorf. I am simply pointing out something that

ought to be done, not how it shall be done.

Mr. Seasongood. I raise the question whether there is

anything peculiar in affidavits of prejudice in criminal cases.

Should that subject be explored?

Mr. Robinson. That question comes up with contempt.

S Mr. Seasongood. In any criminal case is there anything

special in that regard that requires different treatment from

ordinary statutes?

Mr. Holtzoff. $ris a statute applicable either to

criminal or civil cases.

Mr. Wechsler. Was the subject of grand jury proceedings

mentioned?
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The Chairman. Yes.

Mr. Waite. Does the question of change of venue arise in

the Federal courts?

Mr. Holtzoff. The Federal statutes do not provide for

0change of venue.

Mr. Wechsler. That is an aspect of the proposition that

I propounded before, that venue is a subject that should be

considered. I think a change of venue should be possible in

the Federal courts.

Mr. Longsdorf. That would mean amending the Constitution.

Mr. Wechsler. If the defendant asks for the change, it

won 't.

Mr. Holtzoff. I suppose the defendant would waive his

constitutional right.

Mr. Wechsler. Moreover, the change would be likely to

be made where the Government has a choice of venue, anyhow.

Mr. Medalie. I think that is a substantial fact. It is

not a matter of just local prejudice, as in so=e state statutes,

but where the Government should have tried them in Boston and

chose to try them in Duluth, he might have some reason on

account of local conditions.

Mr. Wechsler. In a conspiracy case the Government can

bring an action anywhere in the United States.

Mr. Waite. If he can find an overt act. Judge Roberts

told me he did his best to get the Sinclair and Doheny affair

out of the District of Columbia, but he could not find an overt

act anywhere else.

(A discussion as to the next meeting took place, after

which the following occurred:)



The Chairman. I think we will have to leave the date

open for the present.

Are there any other matters?

Mr. Dean. Is it feasible to send these rules out rule by

9 rule, rather than wait until they are all redrafted?

Mr. Robinson. I should think it would be desirable to

send them by sections, at least.

The Chairman. If there is nothing further to come before

us, we will adjourn subject to the call of the Chair. We thank

everyone for the helpful cooperation they have given.

(Thereupon, at 2:55 o'clock p.m., an adjournment was

taken subject to the call of the Chairman.)


